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In eb a bankruptcy NOTICE. 
1906, December 6, 13. C. A. Vauqhan Williams, Fletcher 

MOULTON, AND BuCKLEY, L.J J. 

Bankruptcy Notice — "Final Judgment** — Submission to Arbitration — Order that 
Atifard be enforced and Judgment entered in accordance therewith — Judgment 
based on Order — Jurisdiction — Arbitration Act, 1889 (52 <fe 53 Vid, c. 49), 
«. \2— Bankruptcy Act, 1883 (46 <fe 47 Vict c. 52), s. 4, sub-s, 1 {g). 

Where an order is made under the Arbitration Act, 1889, that an award 
be enforced and that judgment be entered in accordance therewith, a 
judgment based on such order is not a ''final judgment" in an action 
upon which a bankruptcy notice can be founded within the Bankruptc}'' 
Act, 188?, 8. 4, sub-s. 1 (gr). Such a judgment is bad on the face of it for 
want of jurisdiction, inasmuch as the Arbitration Act, 1889, s. 12, which, 
provides for the enforcement by leave of the Court of an award on a sub- 
mission in the same manner as a judgment to the same effect, gives no 
power to turn the award into a judgment. 

An application for a bankruptcy notice is not a method of enforcing the 
award within section U—per Fletcher Moulton, L. J. 

Appeal from the refusal of Mr. Registrar Hope to issue & 
bankruptcy notice. 

Certain differences between the creditor and the debtor were in 
1905 referred to arbitration pursuant to the provisions in that 
behalf in a partnership deed. The umpire appointed in the 
arbitration on 5 March, 1906, awarded that each party should pay 
one-half of the costs of the award, and he assessed such costs an 

M. — VOL. XIV. 1 
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671. On a A'^ust the creditor took out, under Ord. 54, r. 4f, 
an orig^fitthglBummons in the King's Bench Division intituled in 
the*i;uatter of the arbitration and in the matter of the Arbitration 
>*)^(^t/1889, asking that the award might be enforced as a judgment 
'. *df the Court. By an order of the Master intituled in the same 
matters and dated 10 August, 1906, it was ordered that "the 
award of the umpire in the above arbitration, dated 5 March, 
1906, be enforced, and that judgment be entered in accordance 
therewith," and that the taxed costs of the application be paid 
by the debtor to the creditor. By a judgment dated 11 September, 
1906, intituled in the same matters and expressed to be made 
pursuant to the order of 10 August, 1906, which was recited in 
the judgment, it was adjudged that the creditor recover against 
the debtor 28Z. 10«. and the costs of the application. The creditor 
then applied to the Registrar to issue a bankruptcy notice upon 
the judgment, at the same time producing a copy of the judg- 
ment ; but the Registrar refused to issue the notice, on the ground 
that the judgment was not a final judgment within section 4, 
sub- section Hg), of the Bankruptcy Act, 1883. 
The creditor appealed. 

H. S. Simmons, for the appellant: 

Where, on a request to issue a bankruptcy notice, the applicant 
produces the judgment on which the request is founded, the 
application is allowed as a matter of course : Bankruptcy Bules, 
1886 to 1890, rule 187, and Appendix, Form 5. The practice as to 
enforcing an award under the Arbitration Act, 1889, s. 12, is to 
take out an originating summons under Ord. 54, r. 4f, intituled 
in the matter of the arbitration and in the matter of the Arbitra- 
tion Act, 1889, asking that the award may be enforced either by 
entering judgment in accordance therewith, or else in the same 
manner as a judgment or order to the same effect: Annual 
Practice, 1907, Vol. II., p. 607. In this case the appellant has 
obtained what purports to be a final judgment for the amount of 
the award pursuant to the first alternative. The question con- 
sequently is whether it is a final judgment in an action, "Action," 
according to the Judicature Act, 1873, s. 100, means ** a civil pro- 
ceeding commenced by writ, or in such other manner as may be 
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prescribed by rales of Court." The proceeding to enforce the 
award is an action within that definition, and consequently the 
judgment in question was a final judgment in an action and 
comes within section 4, sub-section 1 {g), of the Bankruptcy Act, 
1888. 

The meaning of the word '' action " and also of the words '' final 
judgment" in that sub-section is discussed in In re Chineryt 
Ex parte Chinery [1884] (1), and in In re Binstead, Ex parte 
Dale [1892] (2). 

[Fletchba Moultok, L J., referred to the case of In re B., 
Ex parte Caucasian Trading Corporation [1896] (8), in which it was 
held that a summons under section 12 of the Arbitration Act, 

1889, to enforce an award in the same manner as a judgment, was 
*' a civU proceeding in the High Court " within the Bankruptcy Act, 

1890, s. 1.] 

Any final judgment of the Court, whether in an action or not, 
would be sufficient to found a bankruptcy notice on. 

[Edward Clayton^ amicus Cuiia, referred to In re Lynes, Eit 
paj-te Lester <t Co. [1898] (4)]. 

Yauohan Williams, L.J. : I think that the decision of the learned 
Eegistrar was right. I will begin by saying that there are several 
authorities in which it has been laid down that section 4, sub- 
section 1 (^), of the Bankruptcy Act, 1888, ought to be construed 
strictly, and ought not to be held applicable except in a case which 
is manifestly within the words of the clause. The appellant asked 
that a bankruptcy notice might be issued upon a judgment which 
was based upon an order to enforce an award. The judgment was 
intituled in the matter of the arbitration and in the matter of the 
Arbitration Act, 1889, and it provided as follows : [His Lordship 

(1) 1 Morrell, 31 ; 12 a B. D. 342; 53 L. J. Oh« 662; 60 L. T« 342; 32 
W. R 469. 

(2) 9 Morrell, 319 ; [1893] 1 Q. B. 199 ; 62 L. J. Q. B. 207 ; 68 L. T. 31 ; 41 
^. R. 452 ; 4 Bep. 146. 

(3) 3ManBon,l; [1896] 1 Q. B. 368; 65 Ji. J. Q. B, 346 ; 74L.T.47;44 
IV. R. 439. 

(4) 10 Morrell, 124 ; [1893] 2 Q. B. 113 ; 62 L. J. Q. B. 372 ; 68 L. T. 739 ; 
41 W. R. 488 ; 58 J. P. 5 ; 4 Rep. 416. 

1 3 



4 In BE A BANKRUPTCY NOTICE. [MAicsoir, 

read the judgment.] The Registrar refused to allow the bank- 
ruptcy notice to issue. I think that that refusal was right in the 
first place for the reasons given by the Registrar. But, further, in 
my opinion, this judgment does not really fall within section 4; 
sub-section 1 (g), at all. It purports to be based upon section 12 of 
the Arbitration Act, 1889, which provides that "an award on a 
submission may, by leave of the Court or a Judge, be enforced 
in the same manner as a judgment or order to the same effect." 
It does not seem to me that the words of section 12 have the 
same effect as the words of the section which deals with the case 
of a reference of an action for trial under an order of the Court. 
It does not seem to me that the effect of those words is at all 
equivalent to rule 60 of Ord. 86, which provides that " the referee 
shall have . • • the same power to direct that judgment be entered 
for any or either party as a Judge of the High Court." All that 
is done by section 12 is to give to the successful party under the 
award the right to enforce it as if it were a judgment. I have 
grave doubts whether there was any jurisdiction to enter judgment 
in this case ; but, assuming that there was jurisdiction, I think 
that this case does not fall within section 4, sub-section l{g), ot 
the Bankruptcy Act. I am therefore of opinion that this appeal 
fails. 

Fletcher Moulton, L.J. : I am of the same opinion. In order 
to avail himself of the procedure of section 4, sub-section 1 (^), of 
the Bankruptcy Act, 1883, the creditor must have obtained a final 
judgment, and in this case a document was presented by the 
creditor applying for the bankruptcy notice, which purported to be 
a judgment of the High Court, inasmuch as it recited an order 
whereby it was ordered that the award be enforced, and that 
judgment be entered in accordance therewith, and adjudged that 
the creditor do recover against the debtor 282. 10^. and costs. 
But, in jny opinion, that was a document which was bad on the face 
of it. It purported to be in the matter of the Arbitration Act, 
1889, and in the matter of the arbitration. 

Therefore it was, clear that the arbitration to which it referred 
was not an arbitration in an action, but was an arbitration outside 
the Court altogether. ' The powers of the Court as to enforcing an 
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award in sach an arbitration are defined by section 12 of the 
Arbitration Act, 1889. That section give^ no power to tarn an 
award on a submission into a judgment. It gives it the same status 
as a judgment for the purpose of enforcement, but it leaves it what 
it was before — ^namely, an award. Therefore, in my opinion, the 
direction that judgment should be entered (which turned this order 
into a final judgment) was made without jurisdiction. The only 
other question is as to whether the procedure under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 188S, is an enforcement within 
the meaning of section 12 of the Arbitration Act, 1889. In my 
judgment, an application for a bankruptcy notice is not a method 
of enforcing a judgment. It is the commencement of proceedings of 
far wider effect. It is not simply a method of enforcing a judgment, 
and is not intended to be included in the words of section 12 of the 
Arbitration Act. Therefore, in my opinion, this order, even if we 
struck out the portion inserted without jurisdiction, would not 
entitle the creditor to the issue of a bankruptcy notice. 

Buckley, L.J. : I am of the same opinion. Whatever may be 
the effect of the Master's order of 10 August, and of the so-called 
judgment of 11 September, which was drawn up on that order, in 
my opinion this judgment did not constitute a final judgment 
within section 4, sub-section 1 (9), of the Bankruptcy Act, 1888. 

Appeal dismissed. 

Solicitors : Windybank, SamueU d Lawrence. 
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In re BENNETT, Ex parte OFFICIAL RECEIVER. 
1906, November 19, 27. C. A. Bigham, J. 

Bankruptcy — After-acquired Property of Bankrupt — Death of Bankrupt undis^ 
charged — Distribution of After-acquired Property among Next of Kin — No 
Notice of Baiikruptcy — No Intervention by Trustee — Bight of Trustee to 
recover Property ^Bankruptcy Act, 1883 (46 <fe 47 Vict, c 62), s. 44. 

The prinoipleB laid down in Herbert t. Sayer (1) and Cohen y. Mitchell (2) 
with regard to the validity against the trustee of transactions by a bank- 
rupt with persons dealing with him in respect of property acquired by him 
since his bankruptcy until the trustee intervenes apply only to transactions 
for value. The bankrupt is an agent of the trustee to deal with after- 
acquired property, not to give it away. He cannot defeat the operation of 
section 44 of the Bankruptcy Act» 1883, by giving away after-acquired 
property ; nor can his next of kin retain against the trustee shares in such 
property, even though received by them in good faith without notice of the 
bankruptcy on their part or that of the administrator. 

In re Bail (3) distinguished. 

The debtor, Arthur G. Bennett, was adjudicated a bankrupt on 
8 December, 1896, and the official receiver acted as trustee in the 
bankruptcy. There were no assets of any value, and the liabilities 
amounted to about 300Z. Subsequently to the adjudication, about 
eighteen months before his death, the debtor took out two policies 
of insurance on his life, and paid the premiums on them till his 
death. He died on 26 October, 1905, intestate, and having never 
obtained his discharge. Letters of administration to his estate 
were granted to bis brother, Percy Bennett, who was one of the 
next of kin* The estate and effects were sworn at 8042. 16^., and 
consisted of the proceeds of the policies, which were got in by the 
administrator ; and shares in the net balance of the estate were 
distributed by the administrator between himself and other next of 
Idn of the debtor, the share of each amounting to 981. Is. Neither 
the administrator nor the other next of kin had any notice of the 
bankruptcy. After this distribution of the net proceeds of the 
policy moneys the trustee became aware for the first time of the 
existence of these moneys; and on 25 June, 1906, he moved against 
the administrator for an order directing the administrator to pay 

(1) 5 Q. B. 965 ; 13 L. J. a B. 209 ; 2 D. & L. 49 ; 8 Jur. 812. 

(2) 1 Morrell, 207 ; 25 Q. B. D. 262 ; 59 L. J. Q. B. 409; 63 L. T. 206; 3a 
W.E. 651. 

(3) [1899] 2 Ir. B. 313. 
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the moneys to him. The Court, however, held that the admi- 
nistrator was not liable to pay over again the shares which he had 
paid to other next of kin, while directing him to pay to the trustee 
the share which he had retained for himself and some of the fund 
which he had in hand unadministered. 

The trustee now moved for an order declaring the share of the 
policy moneys paid by the administrator to the respondent to the 
motion, Herbert Bennett, another of the next of kin, to be part of 
the property of the debtor under section 44 (i.) of the Bankruptcy 
Act, 1883 (4), and directing the respondent to pay such moneys to 
the trustee. 

Wltinney, for the trustee. 

C. Tindale Davis, for the next of kin : 

This is property acquired by the bankrupt after his adjudication, 
and his next of kin are entitled to retain it on the principles laid 
down in Cohen v. Mitchell [1890] (2), since the trustee has not inter- 
vened. The fact that the person against whom the claim is made 
is the next of kin, and not an assignee, of the bankrupt, does not 
affect the matter, since it is not necessary that there should be an 
assignment for value. In In re J5aZZ[1899] (3) the Court of Appeal 
in Ireland decided that executors who, before the bankrupt's 
assignees intervened, paid him a legacy without notice of the 
bankruptcy, were not liable to the assignees. The principle of that 
decision covers the present case. 

[BioHAM, J. : Does that decision go further than this : that the 
executors could not be sued for money which they had paid ? Has 
not the trustee intervened by making this claim, and is not the 
money his ?] 

Cohen v. Mitchell (2) decides that the property is not the trustee's 
till he intervenes ; and it is too late for him to intervene now. 

(4) Bankruptcy Act, 1883, s. 44 : (i) all such property as may belong to 

'* The property of the bankrupt divi- or be vested in the bankrupt at the 

sible amongst his creditors, and in this commencement of the bankruptcy, or 

Act referred to as the property of the may be acquired by or devolve on him 

bankrupt, . . . shall comprise . . . before his discharge. ...'*. 
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[BiGHAM, J. : Must; there not be a dealing for value with the 
bankrupt ? Could the bankrupt validly have given away the money 
if the trustee had not interfered ? His Lordship referred to Herbert 
v. Sayer [1844] (1).] 

On the principle of that case the trustee could not have recovered 
the money, and the bankrupt's legal personal representative cannot 
be in a worse position than the bankrupt. Indeed, he is, if anything, 
in a stronger one. ** Bondjide^* dealing merely means having no 
knowledge of the bankruptcy, which the administrator and next of 
kin here had not. Consideration is not necessary, on the principles 
laid down in the judgments in Cohen v. Mitchell (2). 

Whinnei/, in reply : 

The judgment of Fry, L.J., in CoJien v. Mitchell (2), shows that 
the bankrupt may maintain an action in respect of property acquired 
after the adjudication, and that payments made to him in good 
faith after the adjudication are valid, but that disposition by the 
bankrupt after the adjudication must be for value. The payment 
in the present case by the administrator to tha next of kin was not 
for value, and is therefore not protected against the trustee. 

[He also referred to Hunty. Fripp [1897] (5).] 

Cur. adv. vuit. 
November 27. 

BiOHAM, J., after stating the facts as to the bankruptcy and the 
distribution of the policy moneys among the next of kin, continued: 
The respondent to this motion is one of the next of kin, and has 
received as his share a sum of 3872. Is. The official receiver by 
the present motion claims a return of this sum as forming part of 
the after-acquired property of the deceased bankrupt. The respon- 
dent claims to retain it on the ground that he received it in good 
faith, and before the official receiver had intervened. Section 44 of 
the Bankruptcy Act, 1888, provides that the property of a bankrupt 
divisible amongst his creditors shall comprise all property which 
may be acquired by or devolve upon him prior to his discharge. It 

(o) 5 Manaon, 106; [1898] 1 Ch. 675; 67 L. J. Ch. 377; 77 L. T. 516 ; 46 
W. R. 125. 
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is not disputed that the fund in question comes within this definition, 
nor is it disputed that the matter is to be dealt with as if the bank- 
rupt were still alive. It is merely said that, the respondent having 
received the money in good faith — that is, without any notice of the 
existence of the bankruptcy — and having received it before the official 
receiver had done anything to assert his better title, he (the respon- 
dent) is entitled to keep the money. In support of this contention 
were cited the cases of llei-hert v. Sayer{\), Cohen v. Mitchell (2), 
and In re Ball (8). The first of these cases decided that a bankrupt 
who acquires property after his bankruptcy acquires it as agent for 
the trustee, and is entitled to deal with it as such agent unless and 
until the trustee as principal intervenes. Chief Justice Tindal 
said : '' The remaining question, then, is. What was the right of an 
uncertificated bankrupt to aft^*-acquired property before the recent 
statutes ? " I pause there to remark that that case was decided 
under the statute 6 Geo. 4, c. 16 ; but there is no difference in this 
respect between that Act and the present Bankruptcy Act. The 
Chief Justice continued : " All future property vests in the assignees, 
by the words of stat. 6 Geo. 4, c. 16, ss. 68, 127, and by the 
■construction put by the Courts on the words of the older statutes. 
But there must be property in the bankrupt before such property 
or contracts can vest in the assignees. The effect of the statutory 
enactments may be either to transfer immediately such property 
or contracts from the bankrupt to the assignees, vesting the property 
in the bankrupt for an instant only, or to give the assignees the 
^neficial interest and to make the bankrupt acquire property for 
their benefit only in the nature of an agent. The cases accord 
with the latter construction of the statute ; and it is most consistent 
with convenience, for otherwise there would be no protection to 
persons dealing with an uncertificated bankrupt. Not only would 
they acquire no title by purchases from him, but payments for such 
purchases, and for all other debts due to the uncertificated bankrupt, 
would be invalidated. The Legislature, by several statutes, have 
protected all payments by and to, and all dealings and transactions 
with, the bankrupt bond fide made or entered into without notice of 
the act of bankruptcy before the fiat : but there is no provision by 
the statute law for such payments, dealings, or transactions after the 
fiat ; and the only way by which they can be rendered valid, and 
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great confusion, inconvenience, and hardship prevented, is by adopt- 
ing the latter construction, and holding that the bankrupt acquires 
property for the assignees, who may, whenever they please, disaffirm 
his act, but, until they do so, his acts are all valid." The second 
case — Cohen v. Mitchell (2) — ^shows how and in what circumstances 
a third party dealing with the bankrupt with respect to after* 
acquired property may obtain a good title to such property as 
against the trustee. The law on this point is stated in the judgment 
of Lord EsHER. He said : " 1 am, therefore, prepared to lay down 
a proposition which has been agreed upon by us all, and which has 
been written down by my brother Lopes. It is this: until the 
trustee intervenes all transactions by a bankrupt after his bank- 
ruptcy with any person dealing with him boitd fide and for value 
in respect of his after-acquired property, whether with or without 
knowledge of the bankruptcy, are valid against the trustee." The 
whole point here is, that the transaction must be for value. The 
bankrupt, to use the expression of Chief Justice Tindal in Herbert 
V. Sayei' (1), is an " agent of the trustee '* ; but he is an agent to 
deal with the property, not to give it away. It follows that a 
person who merely receives after-acquired property from a bankr 
rupt, however honest he may be, cannot keep it as against the 
trustee. If the law were otherwise, the bankrupt could defeat the 
operation of section 44 by giving away to any stranger after-acquired 
property the moment he became possessed of it. The two cases 
referred to were meant to prevent the hardship which would result 
if bond fide purchasers for value from the bankrupt were not pro- 
tected. The third case — In re Ball {9) — merely decides that a 
person pajing an undischarged bankrupt money to which the bank- 
rupt has become entitled since the bankruptcy, and doing it without 
notice of the bankruptcy, cannot be compelled by the trustee to pay 
over again. It is a decision to the effect that a bankrupt is an 
agent of the trustee to receive after-acquired property before the 
trustee intervenes. It has no application to the present case. Here 
the respondent gave no value for the money he received. He is, 
therefore, not entitled to retain it, and I must make the order asked 
for, with costs. 

I wish to add a few words in reference to the judgment of Mr. 
Justice Byrne in Hunt v. Frij^p (5), where he considers the case of 
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honest dealing with a bankrupt by persons who have knowledge of 
possible claims against the property, Mr. Justice Byrne seems to 
have considered that notice does not affect the question. I think 
that view is the right one, but it is not necefisary to discuss the 
matter in the present case. 

Solicitors : Sheffield, Son <6 Powell, for Trustee. 
J. T. Champion, for Next of Kin. 



In re van LAUN, Ex parte CHATTERTON. 
1906, October 29 ; November 12, 27. Bigham, J. 

Bankruptcy — StdicitoT and Client — Agreed BiJh of CoH» — Account stated — 
Mortgage to secure Balance — Bankruptcy of Client — Proof of Solicitor — 
Rejection of Proof^SolicUors Act, 1843 (6 <C: 7 Vict. c. 73), m. 37 and 41— 
Solicitors Ad, 1870 (33 <«: 34 Vict, c. 28), ss. 4 and \^^— Bankruptcy Act, 1883 
(46 <fe 47 Vict. c. 52), Schedule IL rule 22. 

Where a solicitor from time to time delivers to a client draft bills of costs 
■ and a cash account, which are agreed by the client, and the client executes 
a mortgage of his property in favour of the solicitor whereby he covenants 
to pay to the solicitor the amount due upon the account stated, the client 
having become bankrupt and the solicitor having sent in a proof of the 
amount agreed as being due to him, the trustee in bankruptcy is entitled to 
go behind the accounts and to require satisfactory evidence that the debt on 
which the proof is founded is a real debt. 

Appeal by Chatterton, a solicitor, against the rejection of his 
proof by the trustee in bankruptcy. 

From March, 1901, down to the beginning of 1906, the debtor 
employed Ghatterton as his solicitor in contentious business ; and 
during this period Ghatterton furnished the debtor with cash accounts 
showing his receipts and payments on behalf of the debtor, and on 
four occasions these accounts were balanced. On each of these 
occasions Ghatterton produced his draft bill of costs, and the debtor 
went through it and agreed the amount of it, which sum was debited 
against him in the <!ash account, and then the debtor wrote at the 
foot of the account, '* I agree this account," and added his signature 
and the date. The debtor also on each of the occasions requested 
Ghatterton not to deliver him a detailed bill of costs with items. 
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Upon the third occasion on which the account was balanced, 
6 January, 1905, it showed a sum of 8,818Z. 14«. Id. due to 
Chatterton for costs ; and on 10 January, 1905, the debtor executed 
a mortgage in favour of Chatterton, and thereby after reciting that 
the debtor was indebted to Chatterton for costs in respect of 
professional services, and that an account of such indebtedness had 
been stated and settled and agreed between them at 8,818Z. 148. Id., 
and that the debtor had requested Chatterton to continue to act for 
him as his solicitor in various matters, the debtor covenanted to 
pay Chatterton the sum of 8,818/. 14^. Id. with interest, and also 
all other sums to become due for costs in respect of professional 
services; and the debtor thereby charged certain property with 
payment of all moneys and interest secured by the covenant. 
Upon the fourth occasion on which the account was balanced 
29 August, 1905, it showed a sum of 6,826Z. IBsAOd. due to Chatterton 
for costs up to the previous 80 June. 

In March, 1906, the debtor became bankrupt, and in April, 
1906, Chatterton lodged a proof against the debtor's estate for 
7,852Z. lU. 4d., made up of the 6,826Z. 158. lOd. as principal and 
225Z. 158. 6d. for interest, and 800Z. for fees and charges from 
80 June, 1905, to the date of the receiving order. The proof as to 
the 6,826/. 158. l(kL was founded on the covenant in the deed, and, 
in the alternative, on accounts stated. In July, 1906, the trustee 
required Chatterton to supply further particulars of his proof, 
including vouchers for all payments in the cash account between 
March, 1901, and June, 1905, and also to supply details and items 
of the sums agi*eed for costs on each of the four occasions when the 
accounts were balanced. Chatterton refused to furnish these 
particulars, on the ground that the account stated could not be 
reopened, and on 8 August, 1906, the trustee rejected the proof. 
Chatterton now appealed against the rejection of his proof by the 
trustee. 

J. A. Hamilton, K.C., and G. A. Scott, for the solicitor: 

It is admitted that a bill of costs must be delivered in respect of 
the 800/., but as to the 6,326/. 158. lOd. and interest, it is competent 
for the debtor to waive delivery of the bills of costs of the agreed 
sums in the accounts. Under sections 87 and 41 of the Solicitors 
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Act, 1848, and also upon the accoant stated, it is now too late for 
the debtor to reopen the stated account, as the amount must be 
taken to have been paid, and also because more than twelve months 
have expired since the several sums were settled and agreed In re 
BayUy Ex parte Turner [1854] (1) ; In re Sutton and Elliott 
[1888] (2) ; and In re Chapman [1908] (8)— and the trustee can be 
in no better position than the debtor. 

Hansell, for the trustee : 
Under the Bankruptcy Act, 1888, Schedule II. rule 22 (4), the 
trustee has a statutory right and power to require a creditor to give 
further particulars of any proof he might put in. If the creditor 
does not do so, it is for the trustee to consider whether he ought to 
reject the prool Section 41 of the Solicitors Act, 1848, does not 
apply if no bill has been delivered. This liability was secured by 
covenant, but in bankruptcy the Court can always go behind the 
security. The consideration even of a judgment debt may be 
enquired into by the Court of Bankruptcy : In re Onslow, Ex parte 
Kibble [1876] (5). Even where the debtor has consented to the 
judgment, if he alleges that in spite of the judgment there was no 
real debt — for example, by reason of fraud — the Court before 
making a receiving order will enquire into the truth of the allega- 
tion : In re Lennox, Ex paHe Lennox [1885] (6). There being an 
agreement, it is subject to the provisions of the Solicitors Act, 1870, 
s. 4, which applies to contentious business. To constitute payment 
of a bill of costs such as will preclude taxation after twelve months 
under section 41 of the Solicitors Act, 1848, a proper bill with 
items must be delivered ; a cash account debiting the client with a 
lump sum is insufficient : In re Baylis [1896] (7) and In re 

(1) 5 De G. M. & G. 640 ; 24 L. J. Cb. 71 ; 2 W. E. 617. 

(2) 11 Q. B. D. 377 ; 52 L. J. Q. B. 752 ; 49 L. T. 436. 

(3) 20 Times L. B. 3. 

(4) Bankruptcy Act^ 1883, Schedule further evidence in support of it. If 
n. rule 22: "The trustee shall he rejects a proof he shall state in 
examine every proof and the grounds writing to the creditor the groimds of 
of the debt, and in writing admit or the rejection." 

reject it in whole or in part, or require 

(5) L. B. 10 Ch. 373 ; 44 L. J. Bk. 63 ; 32 L. T. 138 ; 23 W. E. 433. 

(6) 16 Q. B. D. 315 ; 55 L. J. Q. B. 45 ; 54 L. T. 452 ; 34 W. E. 51. 

(7) [1896] 2 Ch. 107 ; 65 L. J. Ch. 612 ; 74 L. T. 506 ; 44 W. B. 533. 
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Frape [1898] (8). Section 8, sub-section 2, of the Solicitors' 
Bemiineration Act, 1881, applies to non-contentious as well as to 
contentious business ; and under that section no valid agreement 
as to costs can be made unless it be in writing: In re We$t^ 
King d Adams, Ex parte dough [1892] (9). It is imperative that 
the bill should be delivered; and the trustee's rejection of the 
proof was right. 

J. A. Hamilton^ K.C., replied. 

Cur. adv. wit. 
November 27. 

BiOHAM, J., read the following judgment: In this case the 
bankri^t had employed Chatterton as his soUcitor in contentious 
business. The employment extended over several years, and very 
large costs were incurred. From time to time Chatterton prepared 
draft bills of these costs and tendered them to the bankrupt for 
examination. The bankrupt, however, declined to be troubled with 
them, perhaps because he had other matters to attend to, or 
possibly because his confidence in Chatterton was such that he 
thought it needless to check the bills. In these circumstances 
Chatterton on 80 March, 1908, prepared a cash account showing a 
balance due to him by the bankrupt of 1,864{. The last item on 
the debit side was as follows : '' My costs up to 15 November, 1902, 
as agreed, 6,600/." ; and the bankrupt wrote at the bottom of the 
paper the words '' I agree this account" and signed it. A similar 
account was prepared on 24 July, 1903, in which there was an item 
of 1,801Z. 78. Id. for costs. This account the bankrupt agreed in a 
like manner, and in fact gave a bill at three months for the balance — 
namely, 448Z. Os. 9d. — which was subsequently dishonoured. On 
5 January, 1905, a third account was prepared, the last item of 
which was as follows: "My costs from 24 June, 1908, to 
14 December, 1904, 2,982/. Is. 5d.'* For some reason this sum 
was reduced to 2,900/., and the account was then signed by the 
bankrupt, with these words : '' Costs agreed at 2,900/. ; balance 
due, 3,818/. 148. Id.'* On 10 January, 1905, the bankrupt executed 

(8) [1893] 2 Ch. 284; 62 L. J. Ch. 473; 68 L. T. 558; 41 W. R. 417; 2 
Bep.411. 

(9) [1892] 2 a B. 102 ; 61 L. J. Q. B. 639 ; 67 L. T. 57 ; 40 W. B, 644. 
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a deed in favoar of Cbatterlon which, after reciting the indebted- 
ness of 8,8182. 14:8. Id,, contained the bankrupt's covenant to pay 
the amount on demand, and also to pay future costs as they might 
fall due. The deed also purported to assign to Ghatterton by way 
of security a number of choses in txction, which are scheduled to the 
deed, and which are said to comprise the whole or the greater part 
of the bankrupt's estate. 

Other accounts followed, but it is not material to deal with them 
except to say that the final account was dated 29 August, 1905, and 
showed a debit balance of 6,3262. 15«. lOd. This account also 
contained an item for costs^ the amount being 2,4082. 14<. Id., and, 
like the others, it was signed by the bankrupt, with the words '' I 
agree the account." In every case a draft bill of costs was tendered 
to the bankrupt. Ghatterton lodged a proof with the trustee for 
7,8522. 11«. id,j made up of the 6,8262. 15«. IQd. as principal and 
2252. 15«. 6d. for interest, and 8002. for fees and charges from 
29 August, 1905, to the date of the receiving order. The proof as 
to the 6,8262. 15«. IQd. was founded on the covenant in the deed 
and, in the alternative, on accounts stated. On August 8, 1906, 
the trustee rejected the proof upon the ground that Ghatterton had 
refused (as was the fact) to supply dates and items of the agreed 
sums for costs mentioned in the accounts stated. From this rejec- 
tion Ghatterton has appealed, and I have to determine whether in 
the circumstances Ghatterton is bound to furnish such particulars. 
Ghatterton contends that the time is gone by for taxation of his 
bills, and that|,the trustee is entitled to see no more than the 
accounts agreed by the bankrupt which contain the lump sums 
already mentioned. If I had merely to ascertain the rights as 
between Van Laun and Ghatterton, I should probably be of opinion 
that the time for taxing the costs had gone by. I think the require- 
ment of the Solicitors Act, 1848, as to the delivery of a signed bill, 
is one which the client may waive, and that in this case it was 
^vaived ; and I think also that the carrying of the items for costs 
into the cash account and the subsequent statement of the account 
between the parties may be regarded as equivalent to payment of 
the costs. If this is so. Van Laun would be deprived of the right 
to require delivery of a detailed bill for the purpose of taxation ; 
and upon the evidence as it stands I can discover no special 
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circumstances which would revive the right. Bat I am not dealing 
with the rights between Van Laun and Chatterton ; I am dealing 
with the rights between Chatterton and the general body of 
creditors as represented by the trustee. The trustee's right and 
duty, when examining a proof for the purpose of admitting or 
rejecting it, is to require some satisfactory evidence that the debt 
on which the proof is founded is a real debt. No judgment 
recovered against the bankrupt, no covenant given by or account 
stated with him, can deprive the trustee of this right. He is 
entitled to go behind such forms to get at the truth, and the 
estoppel to which the bankrupt may have subjected himself will not 
prevail against him. In the present case the trustee desires to 
satisfy himself that the claims for costs represent a real indebted- 
ness. He can only do this by seeing and examining the bills. 
When he sees them it may be that he will think them fair and 
reasonable, and, if so, he will probably admit the proof. But until 
Chatterton furnishes him with the means of forming an opinion I 
think the trustee cannot do otherwise than reject the proof. I 
understand that no question arises as to the costs (about 800Z.) 
incurred since the date of the deed. They will be taxed in the 
ordinary way. The appeal must be dismissed with costs. 

Solicitors : Chatterton d- Sons, for Appellant. 
Spt/er (t Sons, for Trustee. 
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In re button, Ex parte HAVA8IDE.(l) 

1907, January 14, 21. Bigham, J. 

Bankruptcy — Proof— Order and Duposition — Proof hy True Ovmer for Ooftds 
left with Bankrupt—Bankruptcy Act, 1883 (46 <fc 47 Vict, c 52), m. 37 
and 44. 

A debtor does not wrongfally terminate any contract by filing his own 
petition in bankruptcy. Therefore where goods are in the order and 
disposition of the bankrupt so as to form part of his property divisible 
among his creditors, and they are realised by the trustee, the true owner of 
the goods has no right of proof for damages. The owner loses his goods, 
not by any act of the bankrupt, but by operation of law. 

Appeal against rejection of proof. 

The debtor before his bankruptcy carried on the business of a 
dealer in antiques and works of art. • The appellant was one of bis 
customers and bought goods of him, for which he paid, and which 
he left in the custody of the debtor until he should require them. 
The appellant also bought similar goods of other art dealers, for 
which he paid, and which he also placed with the debtor for safe 
custody. Subsequently the appellant gave up collecting antiques 
and instructed the debtor to sell the goods at the best price he 
could obtain for them. The value of the goods was about 758/.^ 
and all of them were in the possession of the debtor on 8 March ^ 
which was the date of the commencement of the bankruptcy. On 
that date a receiving order was made against the debtor on his own 
petition, and on 27 March he was adjudicated bankrupt, and a trustee 
appointed. On 25 June the Court, on the application of the trustee, 
held that all these goods of the appellant passed to the trustee, and 
formed part of the property of the bankrupt divisible amongst his 
creditors under section 44, sub-section 2 (iii.), of the Bankruptcy 
Act, 1883. The appellant then lodged proof against the bankrupt's 
estate for the value of the goods by way of damages for the breach 
of an implied contract by the bankrupt that he would either sell 
the goods and account for the proceeds or would return them. The 
trustee rejected the proof on the grounds — ^first, that there was no 
demand for the goods before the commencement of the bank- 
ruptcy; secondly, that there was no breach by the bankrupt of 
any expressed or implied contract with the appellant ; and thirdly, 
(1) This case has since been reversed on appeal. 

M. — VOL. XIV. 2 
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that the goods had been adjudged to be the property of the trustee 
by the order of the Court. From this rejection the present appeal 
was brought. 

Herbert Reed^ K.C., and Frank MeUor, for the appellant : 
The debt arose upon the filing of the petition, when the debtor, 
as agent for sale, disabled himself from selling or returning the 
goods, just as if he had given them away. The act of the debtor 
in filing his own petition gave rise to a claim for damages for breach 
of an undertaking to sell or return the goods. This case is within 
the dictum of Lord Rbdbsdalb in Jaj/ v. Campbell [1804] (2)^ that 
" if a man were to purchase goods and pay for them, and permitted 
them to remain in the hands of the seller, who became bankrupt, 
he would be a creditor to the amount of the money he paid for the 
purchase." See also Christian's Bankrupt Laws (2nd ed.). Vol. L 
p. 214 ; Montagu and Ayrton's Bankrupt Laws (2nd ed.), p. 290 ; 
and Utterson v. Vernon [1790] (3) . An analogous case is where there 
is a distress, and one person's goods are lawfully seized for another 
person's debt, and the owner of the goods is held entitled to an 
indemnity: Edmunds y, Wallingford [1885] (4). 

Ilansell, for the trustee : 

The debtor has not committed any breach of contract by filing 
his own petition in bankruptcy so as to give the appellant a right 
to prove for damages. The appellant's loss was due to the operation 
of the bankruptcy law consequent upon his own act or default in 
consenting to the debtor retaining possession of the goods. 

Cur, adv. vult. 
January 21. 

BiGHAM, J. : In this case I am asked to reverse the rejection by 
the trustee of a proof by the appellant for a sum of 758i. 16«. Gd. 
On 10 March, 1906, the bankrupt presented his own petition, and he 
was duly adjudicated a bankrupt thereon. At that time he had in 
his possession as bailee certain goods of the appellant. These 

(2) 1 Sch. & L. 328, 338. 

(3) 3 Term Bep. 539, 548. 

(4) 14 Q. B. D. 811 ; 54 L. J. Q. B. 305 ; 52 L. T. 720 ; 33 W. B. 647 ; 49 
J. P. 549. 
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goods were sabsequently declared by this Court to have been in 
the order and disposition of the bankrupt, so as to form part of the 
bankrupt's property divisible among his creditors within the meaning 
of section 44 of the Bankruptcy Act, 1888. It is now suggested 
that by presenting his own petition the bankrupt wrongfully termi- 
nated the contract of bailment, and so gave to the appellant a 
right of proof for damages within the meaning of section 87 of the 
Act. It is also contended that to reject this proof would be to 
violate a well-known principle of law, that where one man's goods 
are lawfully taken to satisfy another man's debt the owner of the 
goods shall have a remedy against the debtor for an indemnity. 
There is, in my opinion, nothing in either of those contentions. 
Where a man's affairs are so involved that he cannot properly carry 
on his business, it becomes his duty to himself and to his creditors 
to present his petition to this Court. He commits no tort against 
anyone, nor does he break any contract, by discharging that duty. 
Certain statutory consequences no doubt follow on the act so done. 
One of those consequences is that his property passes to the trustee 
and becomes divisible amongst his creditors. The Act defines what 
this property shall comprise, and the definition in section 44, sub- 
section 2 (iii.), includes ''all goods being, at the commencement of 
the bankruptcy, in the possession, order, or disposition of the 
bankrupt, in his trade or business, by the consent and permission 
of the true owner, under such circumstances that he is the reputed 
owner thereof." Therefore, when the trustee realises such goods, 
he is not dealing with the property of the original owner 
of the goods at all ; he is dealing with the property which is 
already by law the property of the bankrupt divisible amongst his 
creditors. The original owner loses his goods not by any act of the 
bankrupt, but by operation of the statute. It is conceded that no 
authority can be found for the admission of such a proof as this. 
There is no debt, and there is no right to damages; nor is there any 
hardship in the case, for it is by reason of the original owner's consent 
and permission that his goods were placed in jeopardy, and were then 
lost to him. The application must therefore be dismissed with costs. 

Solicitors: Jackson, Smart, Geake d Co.; Piesse dt Sons. 



2 2 



20 In RH WEBSTER, [Maksok, 

In re WEBSTER, Ex parte OFFICIAL RECEIVER. 

1907, January 28. Bigham and PfiiLLiHOREy JJ. 

Bankruptcy — Judgment Debt — Oamuhee Order Nisi — Payment by Garnishee to 
Judgment Creditor — Bankruptcy of Judgment Debtor — Bdation Back of 
Trustee*» TiOe. 

A debtor to a bankrupt who has paid his debt to a judgment creditor of 
the bankrupt upon the service of a garnishee order nisi made after the act 
of bankruptcy upon which the adjudication was made must pay it again 
to the trustee. 

Appeal from the decision of the Goanty Court Judge at 
Northallerton. 

On 1 June, 1906, the bankrupt Webster was served with a writ 
on behalf of Christopher Hammond for the recovery of 1911. 17«. 9rf. 
On 7 June, 1906, the bankrupt executed a deed of assignment of 
his property for the benefit of his creditors. On 9 June, 1906, 
Hammond obtained judgment for his debt and costs, and on 
14 June he obtained a garnishee order nisi attaching a debt of 
621. lAs. lOd. due from Marmaduke Furness to Webster. The 
order nisi was served on Furness the same day, and he immediately 
paid the 62Z. 148. lOd. and costs to Hammond's solicitors. No 
further proceedings under the garnishee order nisi were taken, and 
the order was never made absolute. Neither Hammond nor Furness 
had had notice of the deed of assignment of 7 June. On 7 July 
Hammond presented a petition in bankruptcy against Webster for 
the balance of his judgment debt, the act of bankruptcy relied on 
being the deed of assignment of 7 June. On 20 July a receiving 
order was made against Webster. 

The official receiver applied to the County Court for an order on 
Furness to pay him the 62Z. 148. lOd. as being moneys in his hands 
belonging to the bankrupt. The County Court Judge dismissed 
the application. 

The official receiver appealed. 

W. Hansell, for the appellant : 

The question is whether where payment is made on a garnishee 
order nisi, without waiting for a garnishee order absolute, that 
payment is good. A payment by a garnishee is no defence against 
the trustee unless it can be shown that the money was paid by 
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order of the Court. The order nisi attaches the money in the 
1 lands of the garnishee and keeps it in medio, and the garnishee 
cannot safely pay it over until an order absolute is made : Turner 
V. Janes [1857] (1) and London Corporation v. London Joint Stock 
Bank [1881] (2). If this payment had not been made to Hammond 
the estate would have had the benefit of this 621. lis. lOd. ; it was 
a debt due from Furness to Webster : therefore it was part of the 
debtor's estate, and therefore the trustee is entitled to it. 

A. Compston, for the respondent : 

This is an application for a declaration as to the title to the 
money. The payment by Furness was a good payment. Having 
been served with the order nisi, it would have been contempt of 
Court for him to pay Webster. He paid it to the only person 
entitled to receive it. Money cannot be recovered from a debtor 
who has paid under a garnishee order : Wood v. Dunn [1866] (3). 

BiGHAM, J. : I think this appeal must be allowed. The notice of 
motion was, in my opinion, improperly framed. It may very well 
be that the Court below was, upon the notice of motion, right in 
the conclusion at which it arrived, but counsel for the respondent 
has very properly and, in my opinion, wisely allowed us to treat 
this case as if the notice of motion had been properly framed so as 
to raise the real point. The real point in this case is this : Does 
the debt of 62Z. 14«. lOd. which at one time Furness owed to the 
bankrupt Webster form part of the bankrupt's estate ? Is it still 
a subsisting debt due by Furness to the bankrupt's estate? I 
think upon the authorities it is clear that in the circumstances 
stated to us, if Webster had not been a bankrupt and had sued 
Furness for this debt, Furness would have had no answer at all in 
law. He could not have said : ** I have paid one of your creditors, 
and I seek to get the advantage of that payment." The answer 
would have been : "You had no authority from me to make any 
such payment, and you have not been compelled by any process of law 

(1) 1 H. & N. 878 ; 26 L. J. Ex. 262 ; 5 W. R. 318. 

(2) 6 App. Caa. 393 ; 50 L. J. a B. 594 ; 45 L. T. 81 ; 29 W. E. 870. 

(3) L. E. 2 Q. B. 73 ; 36 L. J. Q. B. 27 ; 7 B. & S. 94; 15 L. T. 411 ; 15 
W. B. 180. 
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to make such a payment, and therefore the debt due to me, Webster, 
has not been discharged." That would have been the position if 
there had been no bankruptcy. What is the position now that 
bankruptcy has supervened ? The position is simply this : that 
the trustee stands in the shoes of the bankrupt, with all the bank- 
rupt's rights, one right, as I have just said, being the right to call 
upon Furness to discharge his obligation. It is no doubt a hard 
case ; but I see no answer to the claim made by the trustee repre- 
senting the estate of the bankrupt. I think, however, that the 
trustee must be left to pay the costs in the Court below. He seeme 
to have been wrong in the way in which he put forward his claim 
there, and, inasmuch as if counsel for the respondent had insisted 
upon his strict rights he might have succeeded in sending this case 
to be tried at common law, I think we shall do justice if we make 
the order asked for by the trustee in this Court, but without costs. 

Phillihore, J. : I agree. 

Appeal allowed. 

Solicitors : Solicitor to Board of Trade, for the Appellant. 

Miles dh Hair, agents for Laycock A Heddon, Ripon, 
for the Respondent. 
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In re PIERCY, WHITWHAM v. PIERCY. 
. 1906, December 6, 6. Nbyillb, J. 

ComjMny — Return of Capital — Special Batolution — Pto&pective and RetrospecHve 
Effect — Capital or Income— Tena-nt for Lift and Remainderman — Companiee 
Act, 1880 (43 Vict, c 19), m. 3, 4, and 6. 

Where a oompanj makes payments out of profits to shareholders and 
intends to make them as returns of capital, but fails lawfully to do so, the 
amounts so paid must be treated, as between tenants for life and remainder- 
men, as payments of dividend to whioh the tenants for life are entitled. 

A company purported to make payments from time to time out of profits 
to shareholders under the Companies Act, 1880, in reduction of paid-up 
capital. For many years no special resolution was passed authorising this, 
as required by section 3 of the Act, but in 1905 a special resolution was 
passed which, besides authorising an immediate distribution thereunder, 
purported to authorise, as returns of capital, the past payments and any 
future payments which the directors might make: — 

ffdd, that, upon the construction of sections 3 and 5 of the Companies 
Act, 1880, the resolution was void so far as it purported to authorise pay- 
ments in reduction of paid-up capital retrospectively or prospectively. 

Adjoubned summons. 

By his will the testator, Benjamin Piercy, gave all his real and 
personal estate to trustees upon trust for sale and conversion, with 
power, nevertheless, to postpone such conversion for so long as 
they should think fit ; and he directed his trustees, after payment 
of certain charitable legacies, to stand possessed of his residuary 
real and personal estate until conversion, and the surplus of the 
proceeds of conversion, upon the trusts therein mentioned. Under 
these trusts each of several persons took as tenant for life with 
remainders over. 

The testator died on 24 March, 1888, and was at the date of his 
death possessed of fifty fully paid " A " or preference shares of 101. 
each in the Shone Drainage, Sewerage, and Water Supply Co. 
His estate was administered by the Court, and by an order of 
12 November, 1892, the trustees were given leave to retain the 
shares until further order. The company was incorporated in 
1880, and practically the sole assets of the company were certain 
patents. No dividend had ever been paid on the shares, but in 
every year from 1894 to 1904 sums of varying amount were paid 
to the '' A " or preference shareholders out of profits in reduction 
of paid-up share capital. Each of these payments was made in 
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accordance with an ordinary resolation passed at the preceding 
general meeting of the company, and the payments were treated 
by the company as reducing pro tanto the paid-up capital and 
increasing to the same extent the liability of the preference share- 
holders in respect of unpaid capital. The payments purported to be 
made under the Companies Act, 1880 ; but until 1905 no special 
resolution was passed as required by section 8 of the Act (1). In 
1905 a special resolution was passed on 17 August, and confirmed 
on 6 September, of which the following parts were material to the 
present summons : 

'' 1. That out of the accumulated undivided profits of the company 
there be now returned to each holder of ' A ' (or preferred) shares 
in the company the sum of Is. &d. per share in reduction of the 
paid-up capital of the company, and to the intent that the unpaid 
capital may be increased by a like amount. 

" 2. That the returns heretofore made to each holder of ' A ' (or 
preferred) shares in the company, amounting altogether to 61. 14«. Id. 
per share, be and the same are hereby confirmed. 

'' B. That the directors be and they hereby are authorised at any 
time, and from time to time hereafter, out of accumulated undivided 
profits of the company to return to each holder of * A * (or preferred) 
shares in the company such sum or sums as the directors may think 
fit in further reduction of the paid-up capital of the company, and 
to ihe intent that the unpaid capital of the company may be 
increased by a like amount." 

A memorandum showing the particulars required by law in the 
case of a reduction of capital by order of the Court was duly 

(1) Companies Act, 1880, a. 3 : tion as aforesaid shall take effect until 
** When any company has accumulated a memorandum, showing the particu- 
a sum of undivided profits, which with lars required by law in the case of a 
the consent of the shareholders may reduction of capital by order of the 
be distributed among the shareholders Court, shall have been produced to and 
in the form of a dividend or bonus, it * registered by the Registrar of Joint 
shall be lawful for the company, by Stock Companies.*' 
special resolution, to return the same. Section d gives power to any share- 
or any pai-t thereof, to the shareholders holder within one month after the 
in reduction of the paid-up capital of passing of the special resolution to 
the company, the unpaid capital I'equire the company to retain moneys 
being thereby increased by a similar paid upon the shares, and which would 
amount. . . ." otherwise be returned to him in con- 
Section 4 : ''No such special resolu- sequence of the reduction. 
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registered after the pasaing of the special resolution, in accordance 
v^ith section 4 of the Companies Act, 1880. 

In pursuance of part 3 of the resolution, the directors made a 
return of lOs. per share in 1906. The sums returned to the trustees 
in respect of the fifty shares belonging to the testator's estate 
amounted in all to 8281. Ids. 2d., of which 286Z. 4«. 2d. was 
paid prior to the special resolution, 18Z. 15s. in 1905, and 261. 
in 1906. 

This summons asked that the trustees might be authorised to 
appropriate to income the sum of 810Z. 4«. 2d., being all the 
payments except 161. 158. repaid in 1906. This repayment was 
clearly authorised by the special resolution as a return of capital, 
and no question arose as to it. 

F. Thompson, for the trustees. 

J. I. Stirling, for persons entitled in remainder : 

It is not denied that under the testator's will the tenants for life 
are entitled to the whole of any dividends received pending con- 
version. The only question is whether the payments by the 
company were payments by way of dividend or capital. It cannot 
be argued that prospective payments could be properly authorised 
as returns of capital under the Companies Act, 1880, by the special 
resolution of 1905, and therefore the payment of 10s. per share in 
1906 cannot be treated as a return of capital under the Act. The 
payments prior to 1905 are returns of capital under the Act. There 
is no reason why under section 8 of the Act a special resolution 
should not operate retrospectively. 

[Nevillb, J. : The provision of section 5 as to retention by a 
company in certain circumstances of the amount proposed to be 
returned to a shareholder clearly contemplates the company having 
the sum to be returned actually in their possession.] 

The payments have not been authorised in general meeting as 
payments of dividend, so that they cannot be dividends, but are 
returns of capital. 

Whether or not the payments were lawfully returns of capital 
under the Companies Act, 1880, they ought to be treated as capital 
as between the tenants for life and remaindermen, because the 
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NOAKES V. NOAKES & CO. 
1906. October ^l. Nbvillb, J. 

Company — Behenturu — Trust Deed — Power to arrange and compromiae Claims 
— Power to invest in Licensed Property — PMic-house — Eefusal to renew 
Licence — Compensation Moneys^ In vestment. 

The debenture tnist deed of a brewery oompany contained the usual 
common form powers for the trustees to settle, adjust, refer to arbitration, 
compromise, and arrange all accounts^ questions, claims, &c., with regard 
to the mortgaged premises, and also generally to act in relation to the 
mortgaged premises in such manner as they might think expedient in the 
interest of the debenture stockholders. It also contained a power, which 
was said to be a common form in debenture deeds of the kind in question, to 
invest capital money arising {inter alia) imder the powers first mentioned in 
the purchase of new licensed premises. Benewal having been refused of 
the licence of part of the premises comprised in the trust deed under the 
power conferred on the licensing authority by the Licensing Act, 1904, and 
compensation money having been paid for such refusal : — 

Held, that this money came to the trustees by virtue of the power to 
settle, adjust, &c., all accounts, questions, claims, «&c., mentioned above, 
and that they were therefore entitled under the power of investment 
mentioned above to reinvest the money in the purchase of fresh licensed 
premises. 

Adjournbd summons. 

The defendants were a limited company carrying on business as 
brewers in Bermondsey. The plaintiffs were the trustees of a trust 
deed on behalf of the debenture stockholders in the defendant 
company. 

Part of the property comprised in the trust deed consisted of 
the ** Swan " beerhouse in St. Giles's, Camberwell. The licensing 
authority, in pursuance of the power conferred upon them by the 
Licensing Act, 1904 (4 Edw. 7, c. 23), had recently refused to 
renew the licence of these premises, and had thereupon paid the 
defendant company 2,813Z. by way of compensation for such refusal. 

Clause 20 of the trust deed gave to the trustees on the application 
of the company, and before the security became enforceable, among 
other powers (sub-clause 7), power to settle, adjust, refer to 
arbitration, compromise, and arrange all accounts, questions, 
claims, &c., pending with regard to the mortgaged property, and 
(sub-clause 9) generally to act in relation to the mortgaged premises 
in such manner as they might think expedient in the interest of the 
stockholders. 
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Clause 21 provided for the application of capital money arising 
under clause 20 in the purchase of new licensed premises, and for 
other purposes. 

The present summons asked — ^first, whether the trustees were 
entitled to a specific charge on the compensation money of 2,81dZ. ; 
and secondly, whether, if they were so entitled, they would be 
justified by virtue of sub-clauses 7 and 9 of clause 20, and by 
virtue of clause 21, of their trust deed, in applying the sum in the 
purchase of new licensed premises. 

Sub-clauses 7 and 9 are ** common form " clauses in debenture 
trust deeds {see Palmer's Company Precedents (9th ed.), 1908, 
Part III. (Debentures), p. 283) ; and it would appear that clause 21 
is also a '* common form " clause in debenture trust deeds of the 
kind now in question. 

Jenkins, K.C., and C. Bathurst^ for the summons : 

It has already been decided that the compensation money in a 
case like this forms part of the property subject to the debenture 
trust deed : Law Guarantee and Trust Society v. Mitcham and 
Cheam Brewery Co. [1906] (1). That being so, the trustees are 
clearly entitled under the provisions of clause 20, sub-clauses 7 
and 9, and of clause 21, of their trust deed, to invest this money 
in the purchase of new licensed premises. 

P. jB. Abraham, for the company. 

Neville, J. : The compensation money must be paid to the 
trustees, and comes to them, in my opinion, under the provisions 
of sub-clause 7 of clause 20 of their trust deed. That being so^ 
I am of opinion that they are entitled under the power conferred 
upon them by clause 21 to reinvest it in new licensed premises. 

Solicitors : Knapp-Fisher dt Sons, for both parties. 

(1) [1906] 2 Ch. 98; 75 L. J. Ch. 656; 94 L. T. 809; 54 W. R. 551; 22 
T. L. R. 499. 
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PEEL AND OTHERS v. LONDON AND NORTH- 
WESTERN RAILWAY. 

1906. November 19. C. A. Vaughan Williams, Fletcher 

MOULTON, AND BuCKLET, L.JJ. 

Company — Directors — Expen diture — ^Ultra Vires — Proxy Papers — Stamping — 
Form of Proxy — Canva$sivg for Votes, 

A company may legitimately do, and pay out of its assets for, all such 
acts as are reasonably necessary for procuring its members to express 
their views upon any question affecting the management of the com- 
pany's affairs. 

Directors of a railway company, previously to a half-yearly meeting of 
stockholders at which a discussion was about to arise on certain questions 
of policy relating to the management of the railway, on which there was a 
difference of opinion between the directors and certain stockholders, sent 
out circulars stating their case, and printed and stamped proxy papers with 
the names of three of the directors printed thereon, and stamped envelopes 
for return thereof. They also caused some of the officers of the company to 
intei-view certain of the stockholders with the view of obtaining their votes 
in support of the directors* policy : — 

Held, that the directors had the right and duty of putting before the 
stockholders what they believed to be the right policy in the interests of 
the company, and after giving the necessary infoimation might send out 
stamped proxy papers with the return postage thereof, and endeavour to 
obtain the stockholders* support, and might pay for the expenses so incurred 
out of the company's funds. 

Decision of Kay, J., in Studdert v. Grosvenor (1), so far as it was to the 
contrary effect, overruled. 

Appeal from decision of WaeringtoN) J. 

The action was brought by certain stockholders of the London 
and North- Western Railway Company against the company and its 
directors, and the defendant Ernest Moon, who was authorised to 
defend on behalf of all stockholders of the company who were 
opposed to the views of the plaintiffs, to restrain the company and 
its directors from using the funds or property of the defendant 
company in paying for (a) the printing or sending out any proxy 
papers for use at any meeting of the defendant company with the 
names of the proposed proxies thereon, or any other proxy papers, 
circulars, or letters calculated to obtain for the directors or otherwise 
to influence the votes of stock or share holders of the defendant 

(1) 33 Ch. D. 628 ; 65 L. J. Ch. 689 ; 55 L. T. 171 ; 34 W. E. 764 ; 60 J. P. 
710. 
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company at any meeting of the defendant company, or (b) any 
services rendered or time spent or expenses incurred by any persons 
(whether or not officers or servants of the defendant company) in 
seeking to obtain for the directors or otherwise to influence such 
votes as aforesaid. 

The statement of claim stated that within a short period before 
17 February, 1905, the defendant directors, in anticipation of the 
half-yearly general meeting of the defendant company, which was 
to be held and was held on that day, and with a view to obtain for 
the directors of the defendant company or otherwise to influence 
the votes of the stockholders of the defendant company at that 
meeting, caused certain proxy papers for use at the meeting with 
the names of the defendants Lord Stalbridge, John Pares Bickersteth, 
and Charles Napier Lawrence as the proposed proxies thereon, and 
also divers circulars or letters asking for the votes of the defendant 
company's stockholders, to be printed and sent out to the said stock- 
holders or to some of them, and also caused certain officers of the 
defendant company to canvass certain of the stockholders with a 
view to obtain their votes for the directors of the defendant com- 
pany, and to induce them to sign the proxy papers aforesaid ; nlso 
that within a short period before 18 August, 1905, the defendant 
directors, in anticipation of the half-yearly general meeting of the 
defendant company which was to be held, and was held, on that 
day, and with a view to obtain for the directors of the defendant 
company or otherwise to influence the votes of the stockholders of 
the defendant company at that meeting, caused certain proxy papers 
for use at the meeting with the names of the defendants Lord 
Stalbridge, John Pares Bickersteth, and Charles Napier Lawrence 
as the proposed proxies thereon, and also divers circulars or letters 
asking for the votes of the defendant company's stockholders, to be 
printed and sent out to the said stockholders or to some of 
them. 

The defendant directors, by their defence, stated that shortly 
prior to the half-yearly general meeting of the defendant company 
held on 17 February, 1905, the directors became aware that the 
plaintiffs intended to propose at such meeting that the system of 
accounts hitherto kept by the company should be altered and the 
ton mileage system of statistics adopted, and they thereupon sent 
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out a circalar signed by the chairman to the holders of the con- 
solidated stock of the company enclosing a report of the proceed- 
ings had at the half-yearly general meeting of the company held on 
20 February, 1908, at which meeting the question of keeping such 
statistics had been raised and negatived by a large majority, and 
enclosing also stamped proxies in favour of Lord Stalbridge, John 
Pares Bickersteth, and Charles Napier Lawrence, and suggesting 
the presence of the stockholders at such meeting, and, failing that, 
a return of the proxies duly signed in time for the meeting, and 
shortly after the sending out of such circular the secretary sent 
out a copy of such letter and enclosures to certain of the stock- 
holders who had not sent proxies in response to the former circulars ; 
and that, in anticipation of such meeting, some of the district goods 
managers and traffic superintendents of the company were instructed 
to obtain proxies for such meeting from stockholders residing in 
their respective districts. They also stated that shortly before the 
half-yearly general meeting of the company held on 18 August, 
1905, the directors thereof sent out a letter signed by the chairman 
to the holders of consolidated stock enclosing stamped proxies in 
favour of Lord Stalbridge, John Pares Bickersteth, and Charles 
Napier Lawrence, and requesting the return of such proxies duly 
signed by the stockholders who could not attend the meeting in 
person. 

The defendants admitted that they had paid out of the gross 
income of the defendant company, as part of its working expenses, 
the expenses of printing, sending out, and st-amping the circulars 
and proxies mentioned in the preceding paragraphs. 

The circulars sent to the stockholders by the directors contained 
statements with regard to the policy of the directors in the manage- 
ment of the company which had been attacked by the plaintiffs 
and certain stockholders on whose behalf the plaintiffs were 
acting. 

The plaintiffs admitted that the directors hondfde believed they 
were acting for the good of the company. 

Warrington, J., granted an injunction as asked, considering he 
was bound to follow the judgment of Kay, J., in Studderty. Qrosvenor 
[1886] (1). 

The defendant company and directors appealed. 
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Sir R. B. Finlay, K.C., C. A. litissell, K.C., and MartelU, for 

the appellazits : 

Everything the directors did was admittedly done bond fide, and 

was most reasonable in the interests of the company. If Studdert 

^v. Orosvenor{l) is correct, the directors would not be entitled to 

bring arguments to bear upon the stockholders showing what the 

true policy of the company was, and asking for their votes. That 

is a misconception. The business of a corporation could not be 

•carried on if such principles were to be applied. The directors are 

entitled to offer guidance to the stockholders in the interests of the 

company. It was lawful for the directors to get minor officers of 

the company to convey information to stockholders and ask them 

whether they had any objection to support the policy of the board. 

The same principle applies to the canvassing by minor officers of 

the company as to the circulars. 

Sir E. Carson, K.C., Rowden, K.C., and Clauson, for the 
respondents: 
There is no question here as to the merits or demerits of the 
•plaintiffs' or the directors' policy. Voting by proxy is a statutory 
jright by the Companies Clauses Consolidation Act, 1846, ss. 75 and 
76, but the company has no right to pay for the expenses of that 
voting. We admit that the directors might supply the stockholders 
.with neutral proxy papers in the form sanctioned by the Act of 
Parliament, but they could not properly stamp the proxy papers 
and supply stamped envelopes for their return. Nor could they 
properly send proxy papers with the names of directors as the 
j)roxies filled in. There is no right to send proxy papers which 
give no alternative for the support of any policy but the directors'. 
The expenses of stamping should be borne by the stockholders 
themselves. Under the Standing Orders of the House of Lords and 
JSouse of Commons with reference to the consents of proprietors or 
members of companies in the case of parliamentary Bills it is not 
allowed to stamp forms of proxies. By sending particular forms of 
j)roxies the directors were deprecating any independent expression 
of opinion. What the directors did was not reasonably necessary in 
iihe administration of the affairs of the company. There was no 
power to employ servants of the company to canvass for proxies. 
M . — VOL. xrv. 8 
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The directors may have had a right to place information before the 
stockholders, bat the circulars sent out must be taken in connection 
with the proxy papers. They employed money of the company to 
influence votes, and were employing the resources of the company 
to defeat the views of some of the stockholders. Studdert v. 
0ro9venor (1) is a direct authority in our favour, and it has never 
been questioned. Pickering v; Stephenson [1872] (2) is also in favour 
of the respondents, and supports the view that in an internecine 
dispute either side must fight the quarrel at its own expense and 
not use the funds of the company for its support. 

[BucELBT, L.J., referred to CuUeme v. London and Suburban 
Permanent Benefit Building Society [1890] (8).] 

Where there is an internal question of administration on which 
there is a difference of opinion amongst the corporators it is ultra 
vire$ to support either side out of the corporation funds. 

P. W. Baker-Wilbraham, for the defendant Ernest Moon. 

Yauohan Williams, L.J. : This is an action which was tried 
before Mr. Justice Warrington, who gave judgment for the plain- 
tiffs, and granted an injunction in terms to which I shall presently 
refer. The defendants are the London and North-Westem 
Bailway Company and the directors of the company, and a stock* 
holder sued on behalf of all stockholders of the defendant company 
who are opposed to the views of the plaintiffs and object to the 
injunction asked for. I was told by counsel for the plaintiffs that 
the basis of this action is, that the proceedings of the directors 
complained of in the statement of claim were proceedings which 
were ultra vires of the company, not that they were ultra vires 
of the directors ; but it is said that the nature of these proceedings 
in respect of which an injunction is claimed in the action was such 
that if the company met in general meeting, and by the unanimous 
vote of the stockholders ordered or approved these proceedings in 
respect of which the injunction is asked, that unanimous vote of 

(2) L. B. 14Eq. 322; 41L. J. Cli.493; 26L. T. 608; 20W.B.664. 

(3) 25 Q. B. D. 485; 59 L. J. Q. B. 525; 63 L. T. 511 ; 89 W B. 88; 56 
J. P. 148. 
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the general meeting could not be acted upon, because the proceedings 
of the company woald be tUtra vires. [His Lordship stated the 
facts, and continued :] 

Mr. Justice Warrington thought that he was governed in his 
decision in this case by the judgment of Mr. Justice Eat in the 
case of Sttiddert v. Orosvenor (1). He gave judgment for the 
plaintiffs, expressing no personal opinion in the matter at all 
himself. 

Now the question that we have to consider is whether the injunc- 
tion granted is right. I cannot help observing that counsel for 
the respondents obviously in their argument felt a difficulty in saying 
that the company as a company could only do those acts which are 
expressly authorised by the special Act of the company, or by the Acts 
that have to be read with it. They had to admit that the company 
not only has a right to do those acts which are specially authorised, 
but has a right to do all such acts as fairly and reasonably must be 
considered as incidental to or consequential upon the things which 
are authorised by the special Act of the company and the Acts 
which have to be read therewith. That being so, when they came 
to apply this rule to the present case, they were not prepared to 
say that the cost of printing the proxy papers was not an expense 
which came reasonably within the definition I have just mentioned 
of something to be fairly held incidental to and consequential upon 
the powers conferred by the statutes on the company. So that we 
have it that that particular expense might be incurred. Then with 
regard to the stamping of these proxy letters in order to post them 
to the shareholders, that, again, they said they could not impeach 
in any way. The point where the impeachment first begins, so far 
as these proxy letters are concerned, was the point of sending out 
the proxy letters already stamped. I cannot myself understand 
the reasons upon which the line is drawn at this point. It seema 
almost necessarily to follow from the admissions that have been 
made, which I have just mentioned on behalf of the plaintiffs, that 
it is incidental to and consequential upon the statutory authority of 
the railway company to take the proper steps to call a meeting 
together, that the proxies may be printed and may be posted. But 
it is said that although it may have been found that it is very 
difficult to get an effective or representative expression of opinion 

88 
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of Bhareliolders, even when the most important questions are going 
to be discussed at any general meeting, unless you send oat the 
proxy papers stamped, for some reason which I confess I do not 
understand it is a wrongful expenditure of the funds of the railway 
company to put a stamp on the proxy paper. I can only say that 
I do not myself understand what is the reason for drawing the line 
at that point. 

But then comes the next question : Is the fact that the directors 

insert the names of the proxies whom they suggest to those who 

are minded to vote in favour of the policy of the company, as exhibited 

by the directors, a fact that would make the expenses of the issue 

of these proxy papers, which otherwise would have been lawful, 

unlawful ? I am assuming for the purpose of what I am now 

saying that the stamping of the proxy papers (not the postage 

stamp) as such would be a lawful expenditure. Does it make it 

unlawful that the names of the suggested proxies are mentioned in 

these proxies issued by the directors, names which of course 

everybody quite well understands are put in because they are the 

names of people who will support the then policy of the company? 

When one has to consider this question, it is convenient at the 

same moment to consider the question of the issue of circulars. 

The issue of circulars is a thing which is also really restrained by 

the order of Mr. Justice Warrington. There was an argument raised . 

as to whether the directors had a right to print and issue the 

circulars. But when that argument was going on it seemed to me 

the real point was not argued with reference to the issue of the 

circulars. The question is not whether the directors had the right to 

issue the circulars ; the question is whether they had the duty — ^a duty 

which mi^'ht reasonably involve the issue of these circulars — and, 

unless they had the duty which might reasonably involve the issue 

of these circulars, in my judgment they had no right whatever to 

issue them. I pointed out to counsel for the respondents in the 

course of their argument ^hat it would not make the slightest 

diflferenee if a body of directors paid for the cost of printing the 

circulars and posting them out of their own pockets, because they 

cannot as a body have a right to do anything which is not within 

the scope of the execution of the duties imposed upon tliem. Under 

those circumstances, what have we to ask ourselves about the issue 
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of these circulars ? How is the line to be drawn ? Is it to be said 
that the board of directors of a company, whether a railway com- 
pany or other company, who have had to adopt a particular policy, 
when that policy is impeached by others, be the number of those who 
impeach large or small, have not the positive duty to inform the 
shareholders what have been the reasons for the policy which has 
been theretofore adopted, and why they think that that policy should 
be maintained in the future ? I cannot myself understand anybody 
having a doubt as to the directors having that duty. They are not 
to abstain from their duty to give such information to the share- 
holders of the company as they think may be desirable for them in 
the interests of the company because of the accident that a certain 
number of shareholders take the view that the policy theretofore 
exercised by the directors has been a wrong policy. It is their 
duty to give information of the facts which they think justify the 
policy. It is their duty to put forward to the company those 
reasons which they think justify the policy which the company, 
with their assistance as managers, has adopted, and to say to the 
company, if they think in good faith that it is the best advice, '' Do 
not attend to those people who are circularising you to set aside the 
policy of the company up to this date, but, on the contrary, trust us 
and leave it to us." If they may do that, may they not go a step 
further and say, '' If you do trust us, if you do believe the policy 
which we have adopted is the proper policy, we advise you of this, 
that the best way of getting that policy continued is to give your 
proxies to the gentlemen we have mentioned in these proxies '' ? I 
myself cannot understand why the directors should not have that 
duty which I have spoken of. Of course, if I act upon the opinions 
which I have been expressing, a necessary result would be that I 
should express the view that the judgment of Mr. Justice Warrington, 
and to a certain extent I should agree that the judgment of 
Mr. Justice Kat (afterwards Lord Justice Kay) in Studdert v. 
Orosvenor (1), is wrong ; and that is the view that I do take. But it 
would not be respectful or right for me to differ from the view of 
80 great a Judge as Mr. Justice Kay without condescending to state 
the reasons why I think his judgment was wrong, and I propose 
therefore to do so. 

In addition to that, I may say that, in fact, nobody with any 
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experience in railway matters can doubt that the jadgment in 
Sivddert v. Qrosvenor (1) has by no means been universally acted 
upon by railway companies since that date eitlier in respect of the 
stamping of proxies or in respect of the issue of circulars. 

Now, as I say, one ought to consider the reasons which go to 
show whether the judgment of Mr. Justice Kay was right or wrong. 
I began the judgment I am now delivering by calling attention to 
the very frank way in which counsel for the respondents really 
admitted that the company as a company has a right to do not 
only those things which are specially authorised by the Act, but 
are justified also, without any imputation of vltra vires, in doing 
all such things as may faii*ly be regarded as incidental or con- 
sequential upon those things which the Legislature has authorised. 
The words I have just used are not my own, but a quotation from 
a judgment of Lord Chancellor Sblboune in the case of Atiomey- 
General v. Great Eastem Bailioay (4). What one bus to consider 
here is that there is an attack upon the policy of the railway 
company. The attack in this particular case happens to be an 
attack by an association of high-minded gentlemen who have, one 
has no doubt, only the interests of the company at heart ; but, in 
considering the principle that one has to deal with here, one must 
contemplate the possibility of an attack being made by persons 
who have not the interests of the company so much at heart — 
attacks, it may be, by others who have a deeper interest in other 
and competing undertakings. Under those circimistances 1 ask 
myself. Have the directors of the company the right to take steps 
to ensure that there shall be a full attendance of shareholders at 
the next meeting ? I say it is their positive duty, if they think 
that there is a serious attack being made upon the i>olicy of the 
company which is likely to jeopardise the interests of the company 
in the future, to take care that there is a meeting at which there 
shall be a full attendance of shareholders. 1 cannot doubt myself 
that, if it is their duty to take care that there are plenty of shai*e- 
holders present at the meeting, it is also their duty to take care 
that there are a sufficient number of shareholders put into a position 
to vote on behalf of those who personally are unable to attend the 

(4) 5 App. Oas. 473, 478; 49 L. J. Ch. 545, 547; 42 L. T. 810; 28 W. 1^ 
769. 
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meeting. It is not denied that it is right, under those circum- 
stances, to spend funds of the company in printing proxy papers. 
I really cannot suppose that there can be much doubt that it is 
also their duty to take care that a sufficient statement of the facts 
which will have to be considered by the shareholders at the coming 
meeting is also placed before the shareholders. Indeed, the expense 
of printing the proxy papers and the postage stamps are not in 
question. The only question is whether the directors have a right 
to stamp the proxies. AH I can say is that in my judgment, when 
once you admit the duty of the board of directors to be of the 
character which I have described, in informing and advising the 
shareholders, I cannot help thinking that, inasmuch as the stamping 
is not prohibited, it is fairly to beheld incidental to and consequen- 
tial upon the duties of the du-ectors as servants of the company, 
and by no means tUtra vires of the company itself. 

I do not propose to repeat myself upon the subject of the insertion 
of the names of the directors or others recommended as proxies by 
the board of directors. It seems to me that that stands or falls 
with the duty of the directors to advise the shareholders. It stands 
or falls with the duty of the directors to issue circulars. If they 
have the duty and right to issue circulars, I cannot myself see how 
it can be said that they have not also the duty to advise the share- 
holders as to how they will best effect the maintenance of the policy 
which they happen to approve. It is to be remembered with regard 
to these proxy papers that there is nothing to prevent anyone who 
has received a proxy paper from erasing the name of one proxy 
and inserting the name of another. 

1 cannot help thinking that the case of Pickering v. Stephenson (2) 
is a long way off the decision of Mr. Justice Kay in Stvddert V. 
Oi'osveuor (1), and I think there are very considerable differences 
between Studdert v. Orosvenor (1) and the present case ; but I do 
Aot wisli to dwell upon them, because, if Stttddert v. Orosvenor (1) 
hesLVS the meaning that counsel for the respondents put upon it 
iiere, it is right that 1 should say that in my opinion it is wrong. 

I think this appeal should be allowed, with the usual consequences. 

Fletcheb Moulton, L.J. : I am of the same opinion. From the 
iacts in this case it is evident that in reality this is an appeal as to 



40 PEEL AND OTHERS [Mawboh, 

the correctness of the latter part of thejodgment of Mr. Justice 
Kay in StuddeHv. Gro8venor{l). In that part of his judgment,, 
the learned Judge dealt with the question of directors sending out 
blank voting proxies to shareholders, and also with the question of. 
their sending out such proxies with the names filled up, and also, 
circulars relating to the question to be voted on. He expressed aa 
his view that even blank proxies could not be sent out by directors 
stamped or with a stamped envelope enclosed therewith for the 
purpose of returning the fiUed-up proxies to the directors, for the 
purpose of being used to vote. I am utterly unable to see any 
reason why directors should not do this. I can imagine that directora 
as managers of the company might feel it very important that 
there should be a large representation of the members of the 
company on the occasion of the voting in the form either of stock* 
holders present at the meeting or of stockholders who exp|ressed 
their opinion by means of proxies in the hands of persons present 
at the meeting ; and I cannot see any possible reason why, if the 
directors thought it good for the corporation, they should riot let 
the corporation bear the cost of all the necessary facilities for voting 
by proxy just as they do for voting personally. 

But that, of course, is not the real point in issue in this case.^ 
It is, that it is said that these proxy papers were filled up with the 
names of persons ready to occupy the position of proxy-holders and 
officiate as the proxy of the stockholder in question, and that those- 
persons were and were conceded to be persons who would use the 
proxy in a particular w;ay, namely, in favour of that view of policy 
which the directors themselves as a body held. It is not denied that 
the proxy paper as sent opt was capable of being used for another 
purpose, by substituting the name of someone who would be a 
proxy-holder and use it in a different way. But it is suggested 
that the insertion of those names was calculated to influence th» 
vote of the shareholder. So considered, it is, as has been said by 
the President of the Court, convenient to consider it together with: 
the circulars which were drawn up for the very purpose of influence, 
ing the stockholders to vote in favour of the policy which the 
directors thought the best for the corporation. This brings us face 
to face with the issue : aye or no, is it within the duty of directors 
to attempt to influence the minds of stockholders in favour 
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of one policy or another? Because, if it is within their duty 
to do 80, they clearly have the right to do it at the expense of 
the corporation. 

Now, what is the position of the directors ? The directors are 
chosen hy the stockholders as managers of the undertaking. As 
such managers they are brought into intimate connection with the 
working of the corporation, and acquire a knowledge of its working 
and of its position which no ordinary stockholder can get. Suppose 
that they realise that it is proposed to advise the stockholders to 
adopt a policy which their knowledge of the business and their 
investigations lead them to think will be disastrous to the corpora- 
tion. I unhesitatingly say that if they think there is any danger 
of the corporation taking a step which in their view would be 
injurious to the corporation, it is their duty to pat their knowledge 
at the service of the individual corporators, and also to give them 
the advice which that knowledge leads them to think will be best 
for the corporation. Just let us test it by looking for a moment 
at the case of a firm consisting of several partners carrying on 
business as a mining company, with the mines in a foreign land. 
Over those mines, a manager has been appointed. He hears that 
persons are coming to the partners suggesting that they should 
purchase neighbouring lands in order to increase the area of their 
mining operations, and he writes a letter to each of the partners 
saying, '' For such and such reasons I think it would be unwise for 
you to do so, or wise for you to do it only in certain directions ; and 
I advise you strongly to leave the matter in my hands, because, 
knowing the ground thoroughly well and being on the spot, I shall 
be able to manage it better than you." Who can doubt that that 
would be within his duty as manager ? And must he write that 
letter and send it at his own cost simply because the advice which 
he gives to his employers is ''Leave the matter in my hands"? 
That analogy seems to me to take us the whole way. I am satisfied 
that in putting information before the stockholders and in advising 
them what course to pursue the directors are doing their duty, and 
they are entitled to do that at the cost of the corporation and not 
at their own private cost^ Much use has been made of phrases 
which suggest that this is using the funds of the minority for the 
purposes of the majority. I think that those phrases are wholly 
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inapplicable to the present case. The service thus rendered by the 
directors is to every corporator. It is rendered alike to members 
of the majority and members of the minority ; and if the minority 
choose to reject the advice, or if they draw different conclusions 
from the information given them by the circulars, that does not 
prevent it being said, in the truest sense of the word, that the 
directors have impartially put before every member of the corpora- 
tion the same information and the same advice. It is not 
suggested here that in their action as directors they were doing 
anything but trying to promote the prosperity of the coi*poration to 
the utmost of their power. In so doing they treated each member 
of the corporation exactly alike, and I can see no ground for the 
injunction given in this case. 

Buckley, L.J. : In this action certain stockholders in the London 
and North-Western Railway Co., on behalf of themselves and 
others, sue the company and its directors for an injunction to 
restrain payment out of the company's funds of the expenses of 
sending out proxies and circulars and canvassing to obtain the 
votes of stockholders in the railway company. The plaintiffs 
allege, and they could only maintain their action if they did allege, 
that the acts thus done are tUtra vires the corporation — an expression 
which of course means that it is an act which tlie company in 
general meeting could not authorise, and an act which, if every 
individual corporator assented to it, would still remain illegitimate. 

The position in which the matter arose is this. There have been 
in controversy for some four years past, between certain large 
shareholders in the company and the board, three questions of 
policy which affect the corporation, and which do not affect the 
directors as individuals in the smallest degree, except so far as 
they as corporators are interested in the corporation. They are 
questions— first, whether it would be desirable that there should be 
a general conference of railway managers ; secondly, whether the 
American system of haulage in large waggons should be introduced 
into this countiy; and thirdly, whether the accounts should be 
kept on what is known as the ton-mile system of accounts. They 
are questions of policy affecting the conduct of the business of the 
corporation. In respect of those matters, circulars and proxy 
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papers have been issaed. I repeat that the question is one of policy 
affecting the corporation, which has nothing whatever to do with 
the directors as individuals. 

Now I desire to lay this down as the first proposition which, in 
my judgment, is applicable to this case. A corporation, in general, 
€an only act by its agents. It exists only in contemplation of law 
and not in physical fact. The only act which occurs to me at 
present that the corporation in person can do is to assemble in 
general meeting and pass a resolution. The convening of a general 
meeting, the obtaining and using of such machinery as is necessary 
to express the view of the corporation, is, I think, as vital and 
important a corporate act as can possibly be conceived. As a 
general principle it seems to me that it cannot be ultra tires in any 
sense to use the company's funds bond fide and reasonably for Ihe 
purpose of obtaining the best expression of the voice of the 
constituency in a meeting thus convened. 

The order which is under appeal, when it is looked at, affirms in 
substance two propositions. The first is that the directors ought 
not to seek to influence the votes of the shareholders; and the 
second is one not so much of principle as of detail — namely, 
whether certain expenses, such as those of the stamps on proxies, 
are matters which ought to be allowed. Let me say a word on 
both of those. As regards the first, is it proper that the directors 
should circulate amongst their constituents, the stockholders in the 
company, information for the purpose of guiding their judgment 
in such questions of policy as these, and should endeavour to 
influence them in that matter by saying, ''Our views as your 
servants or managing partners are that the true policy is so-and-so, 
and we ask you to support us in that" ? In my opinion, it is not 
only within then* power, but it is their manifest duty. It is their 
duty, they knowing the proper working of the railway undertaking, 
if a question of policy of this sort is started, to say to the share- 
holders : " In our view the policy which is suggested is wrong. 
We offer you our reasons for thinking' so, and we ask you to 
support us by your vote in the interests of the undertaking in 
defeating the policy which is suggested." I pause here for the 
purpose of saying that there is no question at all upon what has 
been admitted in the case that the directors are not in any way, or 
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in any sense, acting in their own interests. They are acting solely 
and entirely in the interests of the company, or, as the learned 
Judge put it at the beginning of his judgment, "the directors, 
acting bond fide to the best of their judgment, advocate a particular 
coarse of policy." In my judgment the order is wrong so far as it 
affirms that the directors ought not to seek to influence the votes 
of the constituents. 

Secondly, as regards the question of detail whether the proxy 
papers should be stamped, and so on, I could understand an 
argument to this effect, although counsel for the respondents would 
not put it: that, although a shareholder has a right to vote by 
proxy, it is only a matter for his own convenience, and he ought to 
pay all the costs of it. Of course, if that is a true principle, then 
the company ought not even to pay the cost of printing and 
preparing the proxy paper itself. It costs something, and that has 
to be paid, and it ought not to be paid by the company. No one 
has contended for this proposition, and the contention, if it were 
made, could not, I think, be supported. What is the true principle ? 
It seems to me it is this : the company may legitimately do and 
pay out of its assets for all such acts as are reasonably necessary 
for procuring the corporators to express their views upon the 
question and to expend all that is reasonably wanted to obtain the 
best expression of the corporators' views. It may or may not be 
necessary to spend stamps upon proxies. I expect that it is 
necessary. There are many people who, if they received a proxy 
without a stamp, would very likely not take the trouble to return 
it. If it is sent them with a stamp, the proxy stamped and the 
postage stamp with it, very likely it will come back. You have to 
ascertain as a matter of reason and common sense, is it a reasonable 
thing to do to get the best expression of the popular voice ? and if' 
it is, then it is not ultra vires the company* 

One more word as regards this. I doubt myself very much 
whether the question of ultra vires in the proper sense is really 
admissible here at all. Suppose, for instance, that it were a matter 
for discussion (I think it is a matter of opinion) whether the 
stamping of proxies was reasonably necessary in order to get people 
to vote. Some people might think one thing, and some another. 
Suppose the question were put before the company in general 
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meeting whether they approved the payment of the stamps on the 
proxies, and the majority were in favour of it. I do not think this 
Court would go back on that and say, " Although the majority of 
the corporators think it is reasonable to stamp the proxies because 
they are more likely to come back, we are going to upset that 
because it is ultra vires.'' It is a question of degree. I do not say 
a question of degree may not turn an act from intra vires into 
ultra vires; but where it is really a question of opinion and custom 
to a very large extent, then I think the voice of the corporators 
would prevail ; and if that is admitted, of course there is no question 
, of ult7'a vires about it. 

The decision of Mr. Justice Kay has been relied upon as the 
^ basis of the< order Mr. Justice Wabui^gton made, and it seems to 
me he could not have done otherwise. I think Studdeit v. Qros- 
tenor (1) is wrong unless, as is possible, it can be supported upon 
the facts of that case. If the learned Judge thought that the 
matters in respect of which the votes of the general meeting were 
asked were whether the directors should have the expenses of their 
litigation paid out of the funds of the company, that is to say, if 
he thought it was not really a general meeting for the purposes of 
the corporation, but a meeting for the purpose of filling the 
directors' pockets, then the decision, I think, may be supported ; 
but otherwise, as a general proposition, in my opinion it cannot. 
I wish to add one word upon Pickenng v. Stephenson (2). In 
Pickering v. Stephenson (2) the Vice-Chancellor at the last page of 
his judgment declined to order repayment by the directors of sums 
of which, if he used the expression ultra vires in its proper sense, 
he must have ordered repayment. Lord Justice Lindlby in Ctil- 
Urne v. London and Suburban General Peinnanent Building Society (3) 
said the Vice-Chancellor was wrong as to that. I think Pickering 
V. Stephenson (2) may be explained by saying the Vicb-Chancellor 
was deciding upon the footing that the company there was not a 
corporation, and that it was not a question of ultra vires in the 
proper sense which he was determining, but he was only holding 
that, in what he calls a ^tt^ai-partnership, the act was what he 
calls ultra vires the majority. Of course, if tliat was his true 
meaning, then the passage at the end of his judgment is logical. 
I am disposed to think myself that that is what he meant. 
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I wish to gaard myself with one final observation, and that is 
this. Those who have been conversant with the affairs of joint- 
stock companies are veiy well aware that cases often arise in which 
there is a board in power who are anxious to maintain themselves 
in power, to procure their own re-election, or to promote a policy 
not really in the interests of the corporation, but to thrust some 
private purpose of their own down the throats of the corporators at 
a general meeting, and they will issue circulars and proxy papers 
for the purpose of attaining that object. If such a case as that 
comes before the Court, I sincerely trust the decision in this Court 
will not be cited as an authority for that. If, on the other hand, 
the directors are bond fide acting in the interests of the corporators, 
and not to serve their own interests in any way, then any expenses 
legitimately incurred in that procedure may be borne out of the 
funds of the company. 

Appeal (Mowed. 

Solicitors: (7. de J. Andrewes^ for the Appellants. 
Freshfieldsy for the Bespondents. 
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8ADGR0VE v. BRYDEN. 
1907, January 18, 19. Pabkbb, J. 

(Jompany — General Meeting — Voting — Prooey — Blanks in Proxy — Saheeqnent 
Filling in— Validity— Stamp Ad, 1891 (64 «fc 65 Vid. c. 39), ». 80. 

So long as a proxy is properly stamped at the time of execution its opera* 
tive parts, such as the name of the proxy or the date of the meeting at 
which it is to be used, may be filled in afterwards by any person properly- 
authorised to do so. 

S., a shareholder in a company^ on going abroad, left with P., another 
shareholder, a proxy duly stamped and executed, but with the date of 
execution and the date of the meeting at which the proxy was to be used 
left blank. P. wrote to S. informing him that a requisition for a meeting 
had been lodged, and stating generally the objects of the meeting, and 
requesting S. to cable consent, which P. would take as authority to com- 
plete the proxy as soon as the date of the meeting had been fixed. S. 
cabled accordingly, and the cablegram was afterwards stamped as a letter 
of attorney. The requisition, however, was withdrawn on account of an 
informality and a subsequent one substituted, on which a meeting was held* 
P. filled in the blanks in S.*8 proxy and used it at this meeting : — 

Held, that S. intended to authorise the proxy to be filled in and used at 
the meeting intended to be called for the purposes mentioned in P.'s letter, 
whether such meeting was actually called pursuant to the requisition lodged 
as mentioned in the letter, or to a subsequent requisition substituted there- 
for ; that the case was governed by Emeit v. Loma Oold Mines Co. (1), and 
was not distinguishable from it on the ground that the date of the meeting- 
was not actually fixed when the proxy was executed, as in that case ; and 
that the proxy was therefore valid. 

Motion. 

In March, 1906, the Patent Wood Keg Syndicate, Limited^ 
commenced an action against the promoters of the company,. 
Messrs. Pearse, Baker, and Fisher, for an account of profita 
alleged to have been made by them on their purchase and sub- 
sequent sale to the company of certain patents and other rights 
under an agreement of 6 June, 1903, or alternatively for damagea 
by reason of breaches of duty. 

The company had been registered in 1908, with a capital of 
30,000L The regulations in Table A applied to it, with certain 
modifications as to directors and the holding of general meetings. 

On 6 September, 1906, a requisition was lodged for the holding 
.of an extraordinary general meeting to pass certain resolutions. 

(1) [1896] 2 Ch. 572; 65 L. J. 850; 75 L. T. 221 ; 45 W. B. 45; on appeal 
[1897] 1 Ch. 1 ; 66 L. J. Ch. 17 ; 76 L. T. 317; 45 W. E. 86. 
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Tlie object of these resolutions was to approve of and direct the 
seal of the company to be affixed to an indenture in efifect con- 
firming the agreement of 5 June, 1908, and two supplemental 
agreements, and releasing the defendants in the action from all 
claims by the company in respect of profits or damages, also to 
disapprove of the action and instruct the directors to discontinue 
or stay proceedings in it, and to increase the number of directors 
and appoint new directors. Similar resolutions had been carried 
at a meeting held on 81 May, 1906. On 20 July, 1906, however, 
Buckley, J., set aside a notice of appointment of solicitors and a 
notice of discontinuance of the action which had been given pur- 
suant to the resolutions, on the ground of irregularities in the 
requisition upon which the meeting of 81 May had been held and 
in the manner in which the resolutions had been put to the poll 
at it. 

Mr. Shaw, a shareholder entitled to 518 votes, had given Mr. 
Fearse, another shareholder, and one of the defendants in the 
action by the company, a proxy duly executed and stamped with a 
penny stamp, but with the dates of execution and of the meeting 
at which the proxy was to be used left in blank. Shaw then went 
to America. On 28 September, 1906, Fearse wrote to him inform- 
ing him of the requisition of 6 September, and stating in general 
terms its objects as being to effect the discontinuance of the action 
by the company and to appoint certain additional directors. The 
letter stated that the date upon which the meeting would be held 
liad not been fixed, and requested Shaw to cable to Fearse the word 
^' Consent," which Fearse would take as Shaw's authority for the 
purpose of completing the proxy in Fearse*s favour as soon as the 
date upon which the meeting would be held was known. On 
5 October, 1906, Shaw sent a cable worded " Consent. Shaw." 
Subsequently to Fearse*s letter the requisition of 6 September was 
withdrawn on account of a suggested informality in regard to the 
service of it at the address of the company, which had been 
changed. On 8 October a fresh identical requisition was lodged. 
As the directors did not proceed to cause a meeting to be held 
within twenty-one days under section 13 of the Companies Act; 
1900, on 81 October a notice convening an extraordinary general 
meeting on 18 November was issued, the promoters of the company 
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being among the shareholders signing the notice. On 18 November 
the meeting was held, and the resolutions proposed were passed. 

. Fearse, having filled in the blanks in Shaw's proxy, used it at this 
meeting ; and without Shaw's votes the resolution would not have 
been carried. The cable from Shaw was on 21 December stamped 
with a ten-shilling stamp as a letter of attorney. 

On 6 December Mr. Sadgrove, one of the directors, commenced 
the present action on behalf of himself and all other shareholders 
except the defendants and those supporting them against the new 
directors and the company. He claimed by the writ an injunction 
restraining the defendant directors from acting or purporting to 

. act as directory of the company^ or from carrying into effect or 
anywise acting pursuant to the resolutions passed at the meet- 
ing of 13 November, or from withdrawing the retainer given by 
the company to its solicitors to act for it in the action against its 
promoters or employing other solicitors in the action,. or from 
discontinuing the action or doing anything to prevent its due 
prosecution. 

He now moved for an interim injunction in the terms of the 
writ. 

Goi-e-BrownCf K.C., and Ribton, for the plain tiflf: 

Shaw did not authorise Pearse to fill in the date of the meeting 
of 13 November in his proxy. When the proxy was executed Shaw 
bad no notice of any requisition for that meeting. And even if be 
had given such an authority it would have been void under 
section 80 of the Stamp Act, 1891 (2), since it would have been 
given at large with liberty to the person to whom it was given to 
use the proxy for any meeting he pleased. If such a thing could 
be done, the revenue would lose much of the benefit derived from 
penny stamps on proxies, for proxies would be left in blank with 
authority to the secretary of the company to fill in the dates of the 
meetings. It is not a compliance with the Act to give a proxy to 

(2) Stamp Act ,1891, s. 80, 8ub-s .1 : day upon which the meeting at which 

** Every letter or power of attorney it is intended to be used is to be held, 

for the purpose of appointing a proxy and is to be available only at the 

to vote at a meeting, and every voting meeting so specified, and any adjourn- 

. paper, hereby respectively charged with ment thereof . « . .'* 
the duty of one penny, is to specify the 

M. — VOL. XIV. 4 
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be used at any meeting. The proxy could not sabseqaently be 
perfected by the insertion of a date. Ei-nest v. Loma Gold Mines 
Co. [1896] (1) does not cover the case and render the proxy valid, 
since, vhen the proxy was executed, the date of the meeting was 
not determined, as it was in that case; and there is therefore 
here no evidence of intention that it should be used at that 
meeting. 

[They also referred to In re EnglUhy Scottish, and Australian 
Chartered Bank [1898] (8)]. 

Buckniaster, K.C., and Sheldon, for the defendants : 

The object of the Stamp Act is to benefit the revenue, not to 
affect transactions between individuals. It is quite immaterial to 
the revenue whether the date of the meeting is inserted at the 
time of stamping, and the Act has no concern with the matter. 
A proxy can only be used for one date ; but Ernest v. Loma Gold 
Mines Co. (1) shows that the date need not be fixed at the time when 
the proxy is executed. It is a compliance with the Act to give a 
power of attorney to complete a proxy. The penny stamp on the 
proxy must be affixed at the date of execution, and makes the 
proxy valid ; but the power of attorney is merely evidence, and 
may be stamped subsequently. 

Fabker, J., stated the objects of the motion, and continued : It 
is not disputed that the object of all the resolutions passed on 
18 November, 1906, was to put an end to the litigation in respect 
of the promotion of the company, and to release the defendants in 
that litigation from such claims, if any, as the company might 
have against them. The meeting at which the resolutions were 
carried was, in fact, called by or at the instance of the defendants 
in such litigation. Now, the first ground on which it is alleged 
that the resolutions in question are bad is that a certain proxy 
given by a Mr. Shaw, in respect of 518 votes, was invalid. The 
proxy in question, prior to the requisition on which the meeting 
was called, was left by Shaw, upon the occasion of his going 

(3) [1893] 3 Ch. 385 ; 62 L. J. Ch. 825 ; 69 L. T. 593 ; 42 W. E. 14 ; 3 Bep. 
696. 
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abroad, with Mr. Pearse, being properly stamped at the time that 
it was executed, but with the date of the meeting, and also the 
date of the execution of the proxy, left in blank. On 26 September, 
1906, Pearse wrote to Shaw asking for authority to fill in the 
blanks in the proxy. The letter shows the purpose for which the 
proposed meeting is to be held, and refers to the requisition for its 
holding as having been lodged. Such a requisition had, in fact, 
been lodged, but was withdrawn because of some informality, 
another requisition being substituted in its place on 8 October. 
On 5 October, that is, three days before the lodging of the requi- 
sition upon which the meeting was actually called, Shaw cabled 
authority to Pearse to fill up the proxy, and the cablegram was 
subsequently, though after the date of the meeting, duly stamped 
as a letter of attorney. Under this authority Pearse filled in the 
proxy, which was used at the meeting. 

Notwithstanding the withdrawal of the requisition referred to in 
the letter, I am satisfied that Shaw intended to authorise the proxy 
to be filled in and used at the meeting intended to be called for the 
purposes mentioned in Pearse's letter, whether such meeting was 
actually called pursuant to the requisition lodged as mentioned in 
the letter, or to a subsequent requisition substituted therefor. But 
it is nevertheless said that the proxy was bad under the Stam[> 
Act, 1891. I think, however, that the case is really governed by 
the decision in Ernest v. Loma Gold Mines Co. (1). The only 
distinction that is suggested is that here, when the proxy was 
signed, the date of the meeting, or possibly the question whether 
there would or would not be a meeting at all, was undetermined, 
whereas in the last-mentioned case the date of the meeting was 
actually fixed when the proxy was signed. I do not think that 
there is any real substance in this distinction. The Stamp Act 
no doubt precludes stamping such a proxy after execution ; but, so 
long as it is properly stamped at execution, its operative parts— for 
example, the name of the proxy or the date of the meeting at 
which the proxy is to be used — ^may be filled in afterwards by any 
person properly authorised so to do. I am of opinion, therefore, 
that the first ground on which it is contended that the resolutions 
are invalid fails. 

[His Lordship then dealt with other objections to the resolutions 
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which do not call for a report, and in the result held that the 
motion failed.] 

Solicitors : Woodbridge d Sons, for the Plaintiff. 
Swepstone & Stone, for the Defendants. 



In be CYCLISTS' TOURING CLUB. 
1906, December 18, 19. Warbington, J. 

Company^Memorandum of AsMciaiion^OhjecU—Alieration^Cyding^Moiorivy 
•^Companies {Memorandum of Aswciatim) Act, 1890 (63 <fe 54 Vict, c. 62), 
B, 1, Buh-B, 6 (a) and {d), 

A company was formed having for its object the promotion of the 
interests of cyclists : — 

Held, that a proposed alteration of the memorandum, so as to include in 
the objects the promotion of the interests of motorists, was not within 
either clause (a) or clause {d) of section 1, sub-section 5, of the Companies 
(Memorandum of Association) Act, 1890, as an alteration which would 
"enable the company to carry on its business more economically or 
eflficiently" or "to carry on some business which may conveniently or 
advantageously be combined with the business of the company." 

Petition. 

The Cyclists' Touring Club was originally a private club, 
unincorporated, but in 1887 it was ineorpor$.ted without the use 
of the word " Limited " as an association not for profit, under the 
Companies Acts. 

The memorandum of association stated the objects of the club to 
be as follows (so far as is material) : " The objects for which the 
club is established are (1) to promote, assist, and protect the use 
of bicycles, tricycles, and other similar vehicles on the public roads ; 
/2) to provide legal assistance for the riders of bicycles, tricycles, 
and other similar vehicles in the enforcement of their rights to use 
the public roads ; (8) to promote the comfort and safety of its 
members while touring on bicycles and tricycles by collecting and 
furnibhing the necessary information for the planning and conduct 
of cycling tours," and by publishing road books and maps, and in 
other ways. 

The club passed, and confirmed as a special resolution, a 
resolution for the alu ration of its objects, the proposed alteration 
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being that, instead of as above, the memorandum should read 
as follows: "The objects for which the club is established 
are (a) to promote, assist, and protect the pastime of touring 
by the use of vehicles or otherwise; (b) to provide legal assist- 
ance to tourists in protecting their rights and interests ; (c) to 
promote the comfort and safety of its members while touring 
by collecting and furnishing the necessary information for the 
planning and conduct of tours," and by publishing books and 
maps, and in other ways, as in the existing sub-clause of the 
memorandum. 

The club presented this petition under the Companies (Memo- 
randum of Association) Act, 1891, asking the Court to make an 
order confirming the above alteration. It was common ground that 
the main object and effect of the proposed alteration was, not the 
admission to the privileges of the club of tourists on foot or in 
horse-drawn vehicles (although they would be so admitted), but the 
admission of motorists. 

Considerable evidence was gone into. In favour of the alteration 
it was said that the rapid growth of the practice of motoring had 
had a bad e£fect upon touring on bicycles and tricycles ; that the 
use of the roads by motorists, especially the main roads, had 
rendered them so uncomfortable for cyclists that the practice of 
touring on cycles had very much fallen off, and in consequence the 
membership of the club had very much fallen off; and that, 
whereas a few years ago the membership of the club was 60,000, it 
was now reduced to something over 32,000. It was further said 
that unless the alteration was made the revenues of the club would 
80 fall off that the same privileges could not be afforded to cyclists 
as now, but that if the membership was extended the increased 
revenue would enable the same privileges as now to be afforded to 
all members alike, cyclists, motorists, and tourists on foot or in 
horse-drawn carriages, and possibly increased privileges. On the 
other side the evidence disputed that view of the circumstances, 
and those who opposed the alteration said that in their opinion, it 
the alteration was not made, the revenues of the club, having regard 
to its already accumulated funds, would be ample to provide such 
privileges as cyclists desired and might reasonably hope and expect 
from such a club. 
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Ere, K.C., and A. R. Kirhy, for the petitioners, dealing with 
the evidence, submitted that the proposed alteration was within 
either clause (a) or clause {d) of sub-section 5 of section 1 of the 
Act (1), as enabling the company either to carry on its business 
more economically or efficiently , or to carry on another business 
that might conveniently and advantageously be combined with its 
own. 

[Warrington, J. : What is the duty of the Court when there is a 
reasonable and substantial, and not merely factious, opi)08ition ? 
Is there any case in which the Court has sanctioned the alteration 
in such circumstances ?] 

Gore-Brotvne, K.C., and 2\ B. Napier, for the opponents to 
the petition. 

[Warrington, J.: Do you say the case is not within the 
section ?] 

Yes. 

[Warrington, J. : Then I need not trouble you.] 

Warrington, J., after referring to the evidence and saying there 
was a conflict as to whether on the whole the alteration would be 
more in the interests of the club than to allow matters to remain 
as they were, and that it was impossible for him to determine 
which view was correct, continued: I have made these remarks 
about the evidence because it seems to me, upon the whole, that, 
even if I have power to confirm this alteration, I shall not be 
justified in doing it in the exercise of my discretion, partly 
because I cannot be satisfied that the alteration is in the interests 
of the members of the club generally, and therefore of the minority 

(1) CompaDies (Memorandum of its business more eoonomically or more 

Association) Act, 1890, s. 1, sub-s. 5; efficiently; or , , , {<£) to carry on 

"The Court may confirm, either some business or businesses which 

wholly or in part, any such alteration under existing circumstances may 

as aforesaid with respect to the objects convenient!}'' or advantageously be 

of the company if it appears that the combined with the business of the 

alteration is required in order to enable company." 
the company — . . . («) to carry on 
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who oppose — and by the section of the Act I am bound to have 
regard to the rights and interests of the members of the company, 
that is to say, of all the members of the company — and partly 
because I do not think that I can take the vote at the confirmatory 
meeting, or either of the two votes, as really expressing the views 
of the club as a whole. But, be that as it may, the ground of the 
decision I am about to pronounce is that I do not think that the 
proposed alteration comes within the Act at all. 

[His Lordship referred to section 1, sub-section 5, of the Com- 
panies (Memorandum of Association) Act, 1890, and continued :} 
It has been said by counsel for the petitioners that the alteration 
comes within either clause (a) or clause (d) of sub-section 5. 
First, with regard to clause (a), it is said that, by enlarging the 
membership of the club in the way proposed, it will be possible to 
carry on the business of the club as altered more economically and 
more efficiently. But, with all respect to that argument, I do not 
think that it is sound. The alteration which is contemplated in 
that clause seems to me to be an alteration which would leave the 
business of the company substantially what it is, but would so 
alter the mode in which it would be carried on that it could be 
carried on more efficiently and more economically. But in the 
present case the proposed alteration would alter the business of the 
club completely. The business of the club at present is, reading 
from the memorandum, to promote, assist, and protect the use of 
bicycles, tricycles, and other similar vehicles on the public roads, 
and to provide certain privileges for those who tour on bicycles, 
tricycles, and other similar vehicles. That is the business which it 
seems to me is contemplated by clause (a), and it is impossible to 
say that that business will be conducted more economically or 
more efficiently. The business which will be conducted more 
economically or more efficiently is a business of catering for the 
privileges, and protecting the interests, not of the riders of bicycles 
and tricycles, but of tourists generally, and only incidentally, as part 
of that body, the riders of bicycles and tricycles. It seems to me it 
cannot come under clause (a). 

Does it come under clause {d) : *' to carry on some business 
which may conveniently or advantageously be combined with the 
business of the company '' ? Of course it may be said that you 
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can separate touring on bicycles and touring in other ways, and 
that what it is proposed to do is to combine, with the business of a* 
club formed to promote the sport of bicycling, the business of a^ 
club formed to promote the sport of touring in motors. But that, 
as it seems to me, is not the true result of what is proposed. 
Having regard to the business of the club as at present, which is to- 
cater for a particular class of tourists, it seems to me that you cannot 
properly say that what is proposed is a separate business, catering 
for another class of tourists. What is really proposed is to cater 
for the whole class of tourists of which those for whom it now 
caters are only part. It seems to me that you cannot regard this 
aB a proposal to combine a business of one kind with a business of 
another kind. It is really intended to enlarge the business which 
is now carried on by giving the privileges and the advantages of 
the carrying on of that business to a larger class of people. 

But even supposing that that is wrong, and supposing that the 
petitioners are seeking to combine the business of catering for 
tourists, other than those who tour on bicycles and tricycles, with 
the business of catering for those who tour on bicycles and 
tricycles, is it made out that the new business can conveniently or 
advantageously be combined with the business of the company? 
In my opinion that is not only not made out, but it seems to me 
that it is impossible to maintain that view in face of the affidavits 
which have been filed by the petitioners themselves. The state- 
ment in the affidavit of the chairman of the council of the club in 
support of the petition is that touring on bicycles has gone out of 
favour chiefly on account of the introduction of motor cars, which, 
besides being more attractive in themselves, have to a great extent 
destroyed the pleasure of cycling, and have increased the risk of 
accident in the use of bicycles. It seems to me that one of the 
objects of the club — ^namely, to protect bicyclists in their touring — 
would be to protect them against that very danger which the[ 
chairman of the club has emphasised in the affidavit which he has 
filed. If the business of catering for motorists is combined with 
this, they could only protect them against the dangers arising from 
motors by taking measures against another class of their own 
members ; and it seems to me that the result would be that il 
would be impossible to combine (I am relying on the evidence 
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filed on behalf of the petitioners) the business of catering for and 
protecting the rights and interests of motorists with the business of 
catering for and protecting the rights and interests on the roads of 
those who ride bicycles and tricycles. 

On those grounds it seems to me that I must refuse the petition 
with costs. 

Solicitors : Haya, Schmettau d Dunn, for the Company. 

T. Lamartine Yates, for the dissentient Members. 
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CAIRNEY AND ANOTHER v. BACK 
1906, July 81, August 8, Walton, J. 

Company — Attachment of Debt — Garnishee Order — Judgment Debtor a Company — 
Appointment of Receiver for Debenture-holder — Right of Garnishor or 
Debenture-holder to Debt — Claim of Priority for Salary by Secretary — 
** Clerk or Servant" — Preferential Payments in Bankruptcy Act, 1888 
(51 & 62 Vict, c. 62), s, 1 — Preferential Payrnents in Bankruptcy Amendment 
Act, 1897 (60 <fe 61 Vict. c. 19), ss, 2 and 3. 

Neither a garnishee order nisi nor a garnishee order absolute operates to 
transfer the garnished debt to the garnishor; the debt remcdns the property 
of the judgment debtor, and the right of the garnishor is subject to the 
rights and equities existing on it when the garnishor obtains the order nisi. 
Therefore, where a company had issued a debenture giving a floating 
security oyer all its property, the debenture-holder, who, under the powers 
given by his debenture, appointed a receiver of the company's assets some 
days after a judgment creditor of the company had served a garnishee 
order absolute requiring the garnishee to pay to him a debt due to the 
company, was held entitled as against the garnishor to payment of the 
money which had been attached and which had been brought into Court by 
the gai-nishee to abide the trial of an interpleader issue. 

In re Combined Weighing and Advertising Machine Co. (1) and Norton v. 
Yates (2) applied. 

Robson V. Smith (3) held inapplicable. 

Semble, the secretary of a company may be a "clerk or servant" within 
the meaning of section 1 of the Preferential Payments in Bankruptcy Act, 
1888, and section 2 of the Preferential Pa3rments in Bankruptcy Amend- 
ment Act, 1897. But a secretary of a company who is at the same time the 
registrar of another company, devoting the greater part of his time to such 
second company, and employing and paying a clerk to do the greater part 
of the clerical work of the first company, is not entitled to the priority 
given by the Acts of 1888 and 1897 in respect of unpaid salary, inasmuch 
as those Acts ore intended to apply to the case of a <* clerk or servant " who 
personally rendei-s services to a bankrupt or company. 

Trial of an interpleader issue to determine whether the sum of 
982. Qs. 4td. (part of a sum of 1662. 58. 9d. in Court) was the pro- 
perty of the plaintiff Cairney under and by virtue of a debenture 
granted in his favour by the Consolidated Mines, Limited, or whether 
it was payable to the defendant Back in respect of certain garnishee 

(1) 43 Ch. D. 99; 59 L. J. Ch. 26; 61 L. T. 582; 38 W. E. 67 ; 1 Meg. 
398. 

(2) [1906] 1 K. B. 1 1 2 ; 75 L. J. K B. 252 ; 54 W. E. 183. 

(3) 2 Mauson, 422 ; [1895] 2 Ch. 118 ; 64 L. J. Ch. 457 ; 72 L. T. 559; 43 
W. E. 632; 13 Bep. 529. 
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proceedings instilufced by him. A further point to be determined 
was whether the defendant was entitled to a preferential claim on 
the amount in respect of salary due to liim as secretary of the 
Consolidated Mines, Limited. 

The debenture held by the plainti£f Cairney was dated 27 January, 
1906. It created a charge by way of floating security over all the 
property for the time being of the company, and it empowered 
Cairney in certain events to appoint a receiver of the company's 
assets. 

The defendant was appointed secretary of the Consolidated Mines, 
Limited, in April, 1905, and he was secretary at the dale of the issue 
of the debenture to the plaintifif Cairney, and he, in fact, signed it as 
secretary. His duties in relation to the Consolidated Mines, Limited, 
were staled by himself in his evidence (which was taken on com- 
mission) thus : '* My duties were Ihe ordinary duties of a secretary, 
to attend directors* meetings in London and Glasgow, attend to 
correspondence and callers, and keep the minute-book. I had no 
particular hours of attendance, but was generally at the office from 
12 to 2, and on any occasion when wanted. I had a clerk, whom I 
paid ; his hours of attendance were 10 to 5. I am registrar to 
another company : the Montana Company, Limited. My hours of 
attendance there are 10 to 4." 

On 15 June, 1906, the defendant obtained judgment against the 
Consolidated Mines, Limited, for 96/. la. 4c/., the amount due to him 
as salary, which amount, with certain costs, made up the 98Z. Ss. Ad. 
in question. On the same day he obtained and served a garnishee 
order nini upon the Commercial Bank of Scotland, with whom the 
Consolidated Mines, Limited, had an account which was in credit. 
Notice of that order was given on June 18 to the plaintiff Cairney, 
and the order was made absolute on 25 June. On 29 June the 
plaintiff Cairney, under the powers conferred by the debenture, 
appointed the plaintiff Davies(4) receiver of the assets of the 
Consolidated Mines, Limited, and by an application in chambers the 
enforcing of the garnishee order was stayed pending the trial of 
this issue, and the money was brought into Court by the Commercial 
Bank of Scotland. 

(4) Although Davies, the receiver, was made a party to the issue, the trial 
proceeded entirely as between the plaintiff Cairney and the defendant. 
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J. D. Craivfai'd and Henn Collins, for the plaintiflf Cairney : 

The phiintiflf is entitled to the money. Neither the garnishee 
order nisi nor the order absolute has the effect of transferring the 
property in the debt ; the debt remains the property of the judgment 
debtor subject to the rights and equities existing over it when the 
garnishee order is obtained : Noiion v. Yates [1905] (2) and In re 
Combined Weighing and Advertising Machine Co. [1889] (1). Apply- 
ing these decisions, the defendant in the present case took subject 
to the pre-existing rights of the plaintiff Cairney. It is true that 
in Norton v. Yates (2) the appointment of the receiver was prior in 
date to the garnishee order absolute, but that does not affect the 
rights of the plaintiff, as the garnishee order created no charge on 
the assets of the garnishee : see Geisse v. Taylor [1905] (5). The 
garnishee order is not an execution, and even if it could be con- 
sidered such the defendant could only take subject to the plaintiff's 
i*ights : see In re London Pressed Hinge Co., Campbell v. Company 
[1905] (6). 

It is said, however, that the defendant is at least entitled ta 
priority in respect of four months* salary under the Preferential 
Payments in Bankruptcy Acts, 1888 and 1897(7). The defendant 
cannot claim this preference. In the first place, the secretary of a 

(5) [1905] 2KB. 658 ; 74 L. J. K. B. 912 ; 93 L. T. 534. 

(6) 12 Manson, 219 ; [1905] 1 Ch. 576 ; 74 L. J. Ch. 321 ; 92 L. T. 409 ; 53 
W. R. 407 ; 21 T. L. B. 322. 

(7) The Preferential Payments in 1897: "In the winding up of any 
Bankruptcy Act, 1888, s. 1, sub-s. 1 : company ... the debts mentioned in 
**In the distribution of the property section 1 of the Preferential Payments 
of a bankrupt, and in the distribution in Bankruptcy Act, 1888, shall, so far 
of the assets of any company being as the assets of the company available 
wound up imder the Companies Act, for payment of general creditors may 
1862, and the Acts amending the same, be insufficient to meet them, have 
there shall be paid in priority to all priority over the claims of holders of 
other debts . . , (h) all wages or debentui'es or debenture stock under 
salary of any clerk or servant in respect any floating charge created by such 
of services rendered to the bankrupt company, and shall be paid accord- 
or the company during four months ingly out of any property comprised in 
before the date of the receiving order, or subject to such charge." 

or, as the case may be, the commence- Section 3 gives the same priorities 

ment of the winding up, not exceeding over assets in the hands of a receiver 

601. ; and (r) all wages of any labourer who has been appointed on behalf of 

or workman not exceeding 25/. . . .*' debenture-holders where the company 

Section 2 of the Preferential Pay- is not at the same time in course of 

ents in Bankruptcy Amendment Act, being wound up. 



Vol. XIV.] CAIENEY and ANOTHER r. BACK. 61 

public company is not a " clerk or servant *' within the meaning of 
these Acts. ' The whole scope of the Act of 1888, and in particular 
clause (c) of section 1, shows that the intention of the Legislature 
was to give a preference to those serving the bankrupt or company 
in a subordinate capacity. In the second place, the defendant was 
not in the exclusive employment of the company on whose assets he 
claims a preference — practically the whole of his time was devoted 
to the Montana Company— and a preference is only given where 
the services have been rendered to the bankrupt or company 
exclusively : see Williams on Bankruptcy (8th ed.), pp. 157, 158, 
where the older cases are collected. 

Maurice Hill, for the defendant : 

On the first point the defendant is entitled in priority to the 
. plaintiff Cairney, inasmuch as at the time when the receiver was 
appointed the defendant had obtajned his order absolute attaching 
the debt. If the Commercial Bank of Scotland had then paid the 
debt to the defendant they could not have been called upon to pay 
. it over again to the plaintiff: Robson v. Smith [1895] (3). That case 
is a distinct authoiity in favour of the defendant. 

On the other point the defendant comes within the terms of 
the Acts of 1888 and 1897, which obviously contemplate something 
more than merely subordinate servants, seeing that four months' 
salary, if^not exceeding 502., may be claimed. There is no reason 
why a secretary should not be held to come within the expression 
*' clerk or servant." Under the old Larceny Act the secretary of a 
money club was held to be a '* clerk or servant ": lieg. v. Tongue 
[1860] (8). The expression " exclusive service," as used in Williams 
on Bankruptcy, can only mean that the services in respect of which 
the claim is made were rendered to the bankrupt or company, and 
not to him or it and somebody else ; it cannot mean that no claim 
can be made by a person who, for example, is clerk to A. and during 

his evenings does work for B. 

Cw\ adv. vulL 
August 8. 

Walton, J., after stating the facts, continued : The question is, 
What are the rights of the parties in the circumstances? The 

(8) aO L. J. M. C. 49 ; Bell, C. C. 289; 8 Cox, C. C. 38ti; 3 L. T. 415 ; 9 W. P. o9. 
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defendant says that he obtained perfectly good security as against 
the plaintiflf Caimey by virtue, at any rate, of the order absolute on 
25 June. It is necessary to recall what the order absolute really is. 
It does not give any further effect to the charge upon the debt which 
is created by what is called the order nisi (which, in this case, was 
made on 15 June), and which binds the debt in the hands of the 
debtor. So far as the charge is concerned it took e£fect then ; and 
although that order is what is called an order nisi, it in fact is the 
order which creates the charge, and creates it at once. Then comes 
the order absolute, as it is called, which does not deal with the 
charge, but is an order upon the garnishees to pay the debt in their 
hands which was charged by the order nisi. So on 25 June the 
defendant obtained an order upon the Commercial Bank of Scotland 
to pay him the amount owing to him ; but the amount was not 
paid, for before it was paid a receiver was appointed for the deben- 
ture-holder, namely, on 29 June. The kind of question now raised 
has, of course, arisen before. The latest case is Norton v. Yates (2), 
decided by Mr. Justice Wabbington. In that case Yates obtained 
a judgment against a company on 17 January, 1905, and on the 
same day served a garnishee order nisi. The company had in 1908 
issued a series of debentures creating a charge by way of floating 
security, and on 19 January, 1905, a receiver was appointed for 
the debenture-holders. On 20 January notice of this appointment 
was served on Yates. Then there was an interpleader. In that 
case there was no order absolute before the appointment of the 
receiver, and no payment. In those circumstances Mr. Justice 
Wabbington held that the effect of the order nisi was not to transfer 
the debt to Yates, the garnishor, and that the debt remained the 
property of the company, no doubt subject to the charge upon it, 
until on 19 January the receiver, who was then appointed, became 
entitled to all the property of the company, including the debt 
which was the subject of the order nisi, because, as Mr. Justice 
Wabbington. held, there being nothing but the debt, the charge 
created by the order nisi on 17 January was subject to the prior 
charge created by the debentures, and therefore that the receiver, 
who was entitled to exercise the rights of the debenture-holders, 
took the debt in priority to the charge created by the order nisi. 
The difference, between that case and this is that in Norton v. 
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Yates (2) there was no order absolute before the appointment of 
the receiver. Does that make any difference? In Norton y. 
Yates (2) Mr. Justice Warbinoton followed the decision of the Court 
of Appeal in In re Combined IVeighiTig and Advertising Machine Co. (1) 
where it was held that a garnishee order did not operate to transfer 
the debt to the garnishor who obtained the order. In that case the 
order had been made absolute. Therefore, applying that case, 
which Mr. Justice Wabrinoton followed, it is plain that it woald 
have made no difference in Norton v. Yates (2) if the order had 
been made absolute before the receiver was appointed. On the 
other hand, reliance was placed by the defendant on the case of 
Robsoh V. Smith (8), decided by Lord Justice (then Mr. Justice) 
BoHSR. In that case a garnishee order was made absolute against 
the defendant Smith on 4 October, 1898, and Smith was ordered 
to pay the debt to the garnishor. On 11 October notice was given 
to the defendant Smith by the plaintiff in the action of his deben- 
ture, which, as in the present case, was prior in date to the garnishee 
proceedings. Notwithstanding that notice. Smith obeyed the order 
of 4 October, and paid the money to the garnishor. Thereupon 
the plaintiff, the debenture-holder, brought his action against Smith, 
claiming to have the amount which Smith had paid paid over 
again to him, because it was said that Smith had no right, notwith- 
standing the order absolute, to pay the garnishor after notice of 
the debenture. Mr. Justice Bomer held that Smith could not be 
called upon to pay the money over again. In that case no receiver 
had been appointed, but I do not think that makes any difference. 
In this case the defendant says that it can make no difference that 
the money has not been paid if the order for its payment has been 
made, and that if the Commercial Bank of Scotland had paid him 
they could not, on the authority of Robson v. Smith (8), have been 
called upon to pay the amount over again. I do not think that liohson 
V. Smith (8) decides the second proposition ; it merely decides that 
a garnishee who has paid under an order absolute cannot be made 
to pay over again, even although after the order absolute he receives 
notice of a prior debenture given by the company, the judgment 
debtors. I do not think Robson v. Smith (8) applies to the present 
case. This case is as to the equities between the debenture-holder 
and the garnishor. . The money has not been paid, and the question 
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is, Who is equitably entitled to it? It is contended that the e£fect 
of the order absolute is very much the same as if execution had 
been levied and goods seized by the sheriff. Even if the order 
absolute could be regarded as strictly analogous to a seizure of 
chattels, that would not assist the defendant, because in Davey v. 
WilliamBon [1898] (9) it was held by a Divisional Court (consisting 
of Lord Russell of Eillowen and Mr. Justice Mathew) that even as 
against the sheriff who seized goods under an execution the title of 
the debenture-holder prevailed. There there was a debenture- 
holder on the one side and an execution creditor on the other. The 
debenture had not crystallised — that is, the time for the payment 
of the amount secured by it had not arrived — ^yet the rights of the 
debenture-holder prevailed. Therefore it seems to me that the rights 
of the plaintiff Cairney must prevail over those of the defendant. 
Another question has been raised, the question whether in any 
' event the defendant is not entitled to be paid something in respect 
of his salary under the Preferential Payments in Bankruptcy 
Act, 1888, and the Preferential Payments in Bankruptcy Amend- 
ment Act, 1897, which give priority to " all wages or salary of any 
- clerk or servant in respect of services rendered to the bankrupt 
or the company during four months before the date of the 
receiving order, or, as the case may be, the commencement of 
the winding up *' — in this case four months before the appoint- 
ment of the receiver, under section 3 of the Act of 1897 — " not 
exceeding 50Z." In considering the defendant's claim, I have to 
see what his duties and services were. He describes them himself 
in his cross-examination as follows: ''My duties were the ordinary 
duties of a secretary, to attend directors' meetings in London and 
Glasgow, attend to correspondence and callers, and keep the minute- 
book." If the evidence had stopped there, and the defendant did 
in fact discharge those duties, I think I should have held that he 
was a •' clerk or servant." But the defendant in his evidence went 
on as follows : " I had no particular hours of attendance, but was 
generally at the oflBce from 12 to 2, and on any occasion when 
wanted. I had a clerk whom I paid; his hours of attendance 
were 10 to 5. I am registrar to another company : the Montana 
Company, Limited. My hours of attendance there are 10 to 4." 
(9) [1898] 2 Q. B. 194 ; 67 L. J. Q. 13. 699 ; 78 L. T. 755 ; 46 W. R. 571, 
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So that the principal clerical duties discharged by or on behalf of 

the defendant to the Consolidated Mines, Limited, were discharged 

by a clerk who was in his service, the defendant's duties as registrar 

of the other company requiring his attendance there from 10 to 4. 

It comes to this : that in the middle of the day he called at the 

office of the Consolidated Mines, Limited, to see what was going 

on; he attended meetings of directors, and also attended when 

sent for. The general work of that company which would have 

fallen within his department was really done by a clerk, whom he 

paid. I think the Acts in question were intended to apply to the 

case of a clerk or servant who personally rendered services to the 

bankrupt or company ; that the priority given is in respect of wages 

or salary due for the personal services of the " clerk or servant." 

What the defendant did was not exactly serving the company, but 

providing services for the company, and attending occasionally 

when required. I feel some sympathy with the defendant, but I am 

afraid that in both respects his claim fails. There must be judgment 

for the plaintijff. 

Judgment for plaintiff. 

Solicitors : J. F. Jones, for the Plaintiff. 

James BaUantyne, for the Defendant. 
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In re NATIONAL BANK OF WALES, MASSEY AND 
GIFFIN'S CASE. 

1907, February 5. Pabkbb, J. 

Campany — Winding-up — List of Contrihutories — Trana/ers to Infants — Real Pur- 
chasers of Skares^Application by Liquidator to place on List — No Contractual 
Rduiion with Company — Letches — Delay — Companies Act, 1862 (25 <fe 26 
Vict, c. 89), s. 131. 

A company waa wound up voluntarily in 1893. In April, 1894, fifty sliares 
were transferred by M. S. to L., and in May, 1894, twenty of these shares 
were transferred by L. to D., the liquidator sanctioning both transfers. 
Both L. and D. were infants at the time of the transfers. L. was in the 
employment of M. and G., stockbrokers, and merely signed the transfers as 
their nominee, they being the real purchasers of the shares from M. S. In 
or before 1896 the liquidator became aware of D.'s infancy, and placed L. on a 
list of transferors to infants. The liquidator made no application to L. tiU 
1905, when he applied to him for calls and was informed by him of his 
infancy in 1894. The liquidator now applied that M. and G. might be 
placed on the list of contributories in respect of the twenty shares transferred 
by L. to D. 

Hddf that, in view of the laches and delay on the part of the liquidator, be 
had no equity against L., and that as regarded M. and G. the case was 
indistinguishable from In re Oreat Wheal Busy Mining Co,y King's Case (1) 
and that they ought not to be placed on the list of contributories, since 
there was no contractual relation between them and the company. In re 
Hercules Insurance Co,, Pugh and Sharman^s Case (2), and In re Imperial 
Mercantile Credit Association, Richardson* s Case (3), distinguished. 

By special resolutions passed and confirmed at extraordinary 
general meetings held on 27 May and 12 June, 1898, it was resolved 
that the National Bank of Wales should be wound up voluntarily. 
At the commencement of the winding-up one Morton Sparke was 
registered as the holder of fifty shares. On 26 April, 1894, Sparke 
transferred these shares ta one John Littlejohns in consideration of 
21Z. 178. Qd, The liquidator sanctioned the transfer under section 
181 of the Companies Act, 1862 (4), and placed Littlejohns on the 
register in respect of the fifty shares. All these shares were trans- 

(J) L. E. 6 Ch. 196; 40 L. J. Oh. 361 ; 24 L. T. 699 ; 19 W. R 649. 

(2) L. R 13 Eq. 666; 41 L. J. Ch. 680 ; 26 L. T. 274. 

(3) L. R. 19 Eq. 688 ; 44 L. J. Ch. 252 ; 32 L. T. 18 ; 23 W. E. 467. 

(4) Companies Act, 1862, s. 131 : winding-up, cease to carry on its 
''Whenever a company is wound up business, except in so far as may be 
voluntarily, the company shall, from required for the beneficial winding-up 
the date of the commencement of such thereof, and all transfers of shares, 
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ferred by Littlejohns to others. On 80 May, 1894, he transferred 
twenty of them to John Llewellyn Davies in consideration of 
21. 98. Llewellyn Davies was an infant at the time, and the shares 
were in fact purchased by the Rev. W. J. Davies. The contract . 
note was made out in his name and sent to him, and the shares were 
paid for by him with his own cheque. The liquidator also accepted 
Llewellyn Davies as a transferee, and placed him on the register ; 
but in or before 1896 he became aware that Llewellyn Davies was 
an infant at the time of the transfer of the twenty shares to him, and 
Littlejohns' name was consequently placed upon the list of contri- 
butories in respect of the twenty shares in a schedule to the list 
entitled " Transferors to Contributories alleging Minority." Little- 
johns himself was in fact an infant at the date of the transfers of 
the fifty shares to him and of the twenty shares by him to Llewellyn 
Davies in 1894. In that year he was fifteen or sixteen years of age, 
and was an office boy or clerk in the employment of Messrs. Massey 
and Giffin, stockbroliers, at Cardiff. It appeared that the shares 
were transferred into his name as the nominee of Massey and Giffin, 
and they subsequently sold the twenty shares in his name to 
Llewellyn Davies as the nominee of the Rev. W. J. Davies. Little- 
johns merely signed the transfer?, and had no transactions with 
either Morton Sparke or Llewellyn Davies, nor did any of the 
consideration pass through his hands. Entries of both transfers 
occurred in the transfer book of Massey and Giffin, and their journal 
and ledger book recorded the transaction with Davies. In July, 
1896, the liquidator made a call on Sparke. He having died, his 
executors applied to Littlejohns to pay the call, and Littlejohns 
ultimately asked for time to collect the money from the parties to 
whom he had transferred tlie shares. On 26 May, 1898, the 
liquidator again applied to Sparke's executors ; but on 13 July, 1898, 
the liquidator's solicitors informed the executors' solicitors that 
they found that the application for calls should have been made to 
Littlejohns, and that they were writing to him on the matter. In 
September, 1899, the liquidator made a second call on Sparke*s 
executors, and in June, 1902, a third call. In May, 1905, the 

except transfers made to or with the the company, taking place after the 
sanction of the liquidators, or altera- commencement of such winding-up, 
tion in the status of the members of shall be void. . . ." 
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liquidator made api^lication to Littlejohns for calls, and was informed 
by him of his (Littlejohns*) infancy at the date of the transfers in 
1894. In Jane, 1905, the liquidator's solicitors wrote to Massey 
and Gi£Sn informing them of Littlejohns havin<jr been placed on the 
list of contributories as transferor to a minor ; but that, as they now 
understood that Littlejohns was in 1894 an infant who had no 
personal interest in the shares and simply acted as Massey and 
Gifl&n's nominee, they were instructed to place Massey and Giffin on 
the list of contributories. They also applied to Mr. W. J. Davies 
for calls. On 12 March, 1906, the liquidator took out this summons 
asking that Massey and Gi£Sn might be placed on the list of contri- 
butories in respect of the twenty shares. Buckley, J., directed that 
Littlejohns and Llewellyn Davies should be added as parties, but the 
latter did not appear at the hearing of the summons ; 170Z. and 
interest was due for calls upon the twenty shares transferred to 
Davies. 

RomeVj K.d and Beehee, for the liquidator : 

Messrs. Massey and Giffin were the real principals in the trans- 
action, and ought to be placed on^ the list of contributories, on the 
principle of the decision in In re Herades lusurance Co.y Pttgh and 
Sharman's Case [1872] (2), where Malins, V.-C, refers to the case 
of an infant as a type of a person incapable of taking shares. 

[Parker, J., referred to Hardoon v. BeUlios [1900] (5). 

A person who takes shares in the name of an infant is himself 
liable : In re Imperial Merrantile Credit Association, Richardson^ s 
Case[l875] (3) ; Buckley on Companies (8th ed.), p. 45. 

J. O. Woody for Massey : 

The circumstances of the present case give the liquidator no right 
to place Massey on the list of contributories. He has never con- 
tracted with the company to be a member. Even if Littlejohns was 
a trustee there is no right to put the ceniui que trust on the list. 
The authorities relied on for the liquidator are cases of the use of 
a fictitious name or an alias where of course the real contractor is 

(5) [1901] A. C. 118 ; 70 L. J, P. 0. 9 ; 83 L. T. 573; 49 W. R. 209. 
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liable whatever name he may have used. But there must be a 
contract. The present case was merely one of a purchase of shares 
by Massey and GiflSn in the ordinary way for transfer to others, with 
no intention of themselves becoming members or being on the 
register. The point is covered by In re Great Wheal Busy Mining 
Co., King* s Case [187 1] (l) : see also In ie Hamher Ironworks and 
Shipbuilding Co., Williams' Case [1875] (6), Further, the laches 
and delay of the liquidator disentitle him to have Messrs. Massey 
and Giffin's names substituted on the list : In re European Central 
Railway Co., Parsons' Case [1869] (7). The present case is even 
stronger, for the delay has been much greater than in that case. 

It. Rowlands, for Giffin : 

A transfer of shares to an infant is voidable, not void, and must 
be repudiated within a reasonable time if the infant is not to be a 
contributory : In re Blakely Ordnance Co., Lunisden's Case [1868] (8) ; 
In re Nonvegian Charcoal Iron Co,, Mitchells Case [1870] (9) ; In re 
Constantinople and Alexandria Hotel Co., Ehbetfs Ca«e [1870] (10). 
The liquidator cannot treat a transfer to an infant as a nullity 
when it takes place after the winding-up with his sanction. 

[He also referred to the Infants' Relief Act, 1874 (87 & 88 Vict. 
c. 62), 8. 2, and to Leake on Contracts (5th ed,), p. 888. 

Henry Johnston, for Little Johns. 

Parker, J. : On the evidence before me this application fails. 
It appears that after the commencement of the liquidation the 
liquidator, as he was entitled to do under the statute, consented 
to various transfers by persons on the register of shareholders 
of shares held by them to others. Among these was a transfer of 
fifty shares from one Morton Sparke, who was on the register 
at the commencement of the winding-up, to one Littlejohns. 
Littlejohns afterwards transferred all these shares to others, and 
among the transfers was one of twenty shares to Llewellyn Davies. 
These transfers also were assented to by the liquidator, acting, 

(6) 1 Ch. D. 576 : 45 L. J. Ch. -18. 

(7) L. E. 8 Kq. 656; 39 L. J. CL 61. 

(8) L. R. 4 Ch. 31 ; 17 W. R 65. 

(9) L. E. 9 Eq. 363 ; 39 L. J. Ch. 199; 21 L. T. 811 ; 18 W. R 331. 

(10) L. E. 5 Ch. 302 ; 39 L. J. Ch. 679 ; 22 L. T. 424 ; 18 W. R. 394. 
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I presume, under his statutory power. Ultimately therefore 
Llewellyn Davies got on the register in respect of the shares 
which are the subject of this application. It appears that originally 
there was some question whether calls on shares of shareholder^ 
in this company ought to be made on the persons who were on 
the register at the date of the beginning of the winding-up or, 
where they had transferred their shares, on their transferees. It 
was decided in In re National Bank of Wales^ Taylor , Phillips^ and 
liickards' Cases [1897] (11), that where the liquidator had recognised 
transfers the calls ought to be made on the transferees. In 1896 it 
seems that the liquidator became aware that Llewellyn Davies was 
an infant, and therefore in making up the list of contributories he 
had a separate list of transfers to infants, in which Littlejohns was 
included, his transferee being Llewellyn Davies. Whether that list 
also contained in its main part the infant himself does not appear, 
and is not very material. At any rate, as long ago as 1896 the 
liquidator knew that Llewellyn Davies was an infant. There is 
no evidence whether he was not awai-e of that fact prior to that 
date, even from the very first. He would have known it if he had 
carried out his duty, namely, made enquiry with regard to thid 
position of each particular transferee as a transfer was handed 
to him for registration. Assuming — for it is not proved — that he did 
not know of the infancy when he accepted the transfer, at least he 
knew of it as long ago as 1896. There is no evidence that he then 
did what he ought to have done on so becoming aware of it, if 
he became aware of it then for the first time, namely, give notice of 
his claim to Littlejohns. Of course, if the transfer had been a 
transfer by Littlejohns to an infant without the knowledge of the 
liquidator of the infancy he might, notwithstanding the fact that it 
was in his power by appropriate enquiries to discover the facts, 
have been entitled to say, ** You, Mr. Littlejohns, having once been 
validly on the register, cannot get rid of your liability by trans- 
ferring to an infant who may repudiate his liability." But nothing 
of the sort took place. He gave no notice to Littlejohns till 1905. 
That delay and laches entitles Littlejohns to say that any equity 
which the liquidator may have had against him arising out of the 

(11) 4 Manson, 59 ; [1897] 1 Ch. 298 ; 66 L. J. Ch. 222 ; 76 L. T. 1 ; 45 W. B. 
401. 
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fact; that his transfer was a transfer to an infant is negatived and 
entirely abrogated by the delay on the liquidator's part. But the case 
does not stop there, for it turns out that Littlejohns himself was an 
infant at the time of the transfers to him and by him to Llewellyn 
Davies ; and therefore if he were put on the register he would have 
had a right to come off again immediately on the ground that he 
had been put on while he was an infant and entitled to repudiate 
the shares. There is no suggestion that he has done anything to 
prevent his repudiating his liability on the shares on the ground of 
infancy. If he came off, piimdfade Morton Sparke, the person who 
bad transferred to him, would be the person to come on. He could 
not get rid of his liability as a shareholder, being properly on the 
register till he had properly transferred the shares to someone else, 
and a transfer to an infant would not in ordinary circumstances be 
such a transfer as to free him from liability. 

This application, however, is not against Morton Sparke. If it 
were, I do not say it would succeed, but against Massey and Giffin 
it is said that they were the real purchasers of the shares, and that 
the shares were transferred at their instance to their clerk Little- 
johns ; and apparently that is admitted. The question is whether 
that alone would give any right or equity to the company as against 
them, even assuming that any other difficulty were out of the way. 
I cannot distinguish the case from King's Case (1). There both the 
Judges of the Court of Appeal, Lord Justice James and Lord Justice 
Hellish, draw a broad distinetion between tke case of a party who 
is sought to be put on the register in lieu of an infant transferee 
where that party has himself held the shares prior to the transfer, 
and has been on the register in respect thereof, and the case of a 
stranger as between whom and the company there has never been 
any privity of contract in any manner whatever. In the present 
case Massey and Giffin were never in any contractual relation with 
the company. They contracted with Morton Sparke to buy certain 
shares from him. They would fulfil that contract, of course, by 
going on the register themselves in respect of the shares which they 
purchased, but they would equally fulfil it by providing a transferee 
acceptable to the company. Therefore, as there is no equity arising 
out of any contractual relation between them and the company. 
King's. Case (1) applies, and the company cannot, at any rate in the 
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absence of Morton Sparke or his executors, treat them as the persons 
who transferred the shares, and therefore they ought, the transfer 
being a bad one, to be put in the position in which they were before 
the transfer took place. 

Pugh and Sha)inan*8 Case (2) and Richardson's Case (8) are 
distinguishable, because in both of them the decision turned on the 
fact that there was really a contractual relation between the com- 
pany and the persons sought to be put on the register. In Pugh and 
Sharman's Case (2) there clearly was, for it was an application for 
shares, made in fraud of the company, by a man in the name of his 
daughter. The applicant all along intended to be a shareholder, 
the only reason for the application being that he would not get the 
number of shares he wanted unless he applied in the name of 
another person. In Richardson's Case (8) the transferee who was 
sought to be put on the register had actually signed the transfer, 
but had signed it in the name of another who had given him no 
authority to do it, namely, an infant. Therefore he was treated as 
being the real person who had signed the contract and consented 
to go on the register in respect of the shares. Both these cases, 
which were decided on the ground that the person on the register 
was merely an alias of the person sought to be put on, are clearly 
distinguishable from King's Case (1), where the man whom it was 
sought to put on was a stranger altogether to the company. 

Therefore on all these grounds the application fails. Of course 
there is a good deal unknown which if I granted an adjournment 
might be discovered and prove material for the purpose. But I 
understand that the matters are so old now that those acting for the 
liquidator are not sanguine that any further delay or any further 
research would throw any new light upon the matter. In these 
circumstances I think the only course I can pursue is to dismiss 
the summons against all the respondents, with costs to be paid out 
of the assets. 

Solicitors : Smith, Rundell Jk Dods, agents for Vachell dt Co., 
Cardiff. 
Williavison, Hill d Co., agents for Ingledew dt Sons, 

Cardiff. 
Wrentniore dt Son, agents for H. J. Fisher, Cardiff. 
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In re TYLER, Ex parte OFFICIAL RECEIVER. 

1907, February 21. C. A. Vauohan Willums, Fauwbll and 

Buckley, L.JJ. 

Bankruptcy — Mortgage of Life Policies — Payment of Premiums by Third Party — 
Bankruptcy of Mortgagor — Policy Moneys — Duty of Trustee as Officer of 
Court — Repayjnent of Premiums by Trustee. 

The decisions of the Court of Appeal in In re Condon, Ex parte James (1), 
and /7* re Rivett-Camac, Ex parte Simmonds (2), lay down a broad and 
general principle — namely, that in the administration of a bankrupt's estate 
the trustee, as an officer of the Court, will be ordered to do what the Court 
considers to be morally r^ht and honest, even in a case in which no claim 
can be sustained against him at law or in equity. Where, therefore, to the 
knowledge of the trustee the wife of the bankrupt continued, out of her own 
moneys, to pay the premiums on certain policies upon the bankrupt's life, 
the Court on the bankrupt's death ordered the trustee to repay out of the 
policy moneys the amount so paid by the wife independently of the question 
whether she was or was not entitled to any equitable lien. 

Decision of Bioham, J. (3) affirmed. 

Appeal by the Official Receiver as trustee in bankruptcy against 
a decision of Bigham, J. 

On 29 January, 1896, William Tyler committed an act of 
bankruptcy. On 21 April a petition was presented against him in 
respect of which a receiving order was made on 16 July, ].896, and 
he was adjudicated bankrupt on 27 August, 1896. 

At the commencement of the bankruptcy the bankrupt was 
entitled to two policies of assurance effected on his own. life with the 
Guardian Assurance Co., one for the sum of SOOl. at an annual 
premium of 91. Ida. 8(2., and another for the sum of 500Z. at an 
annual premium of 16{. 12a. Id. 

By a mortgage dated 13 April, 1893, the said two policies were 
assigned to Messrs. Child & Co., bankers, to secure an overdraft of 
400Z. The mortgage deed contained the usual covenants to pay 
the interest and the premiums on the policies. Towards the end of 
the year 1895 the bankrupt became financially embarrassed, and 
he informed his wife that he was unable to continue the payment 
of the interest upon the said loan of 400Z. and the premiums on the 

(1) L. R. 9 Oh. 609 ; 43 L. J. Bk. 107 ; 30 L. T. 773 ; 22 W. R. 937. 

(2) 16 a B. D. 308; 65 L. J. a B. 74; 54 L. T. 439; 34 W. R. 421. 

(3) 13 Manson, 350 ; 76 L. J. E. B. 49; 95 L. T. 808. 

M. — ^VOL. XIV. 6 
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said policies, and requested her to make these payments for him, 
and promised to repay her when his financial affairs were straight. 
In accordance with such request the bankrupt's wife instructed 
Messrs. Child & Co. to pay the interest due to themselves and the 
premiums due to the insurance company as and when they became 
due, and to debit her account with them with such payments, 
which they continued to do from December, 1895, until the death 
of the bankrupt in 1906. In 1901 the trustee in bankruptcy for 
the time being learnt from the preliminary examination of the 
bankrupt that these payments were being made by the wife, but 
took no steps in the matter. The total amount which was so paid 
by the wife was 481Z. 14«. 2d. 

The bankrupt died in March, 1906, and Messrs. Child & Co. 
received the policy moneys from the insurance company, and, after 
satisfying the amount due to themselves under their mortgage, 
paid the balance, amounting to 514Z. IQs. 8c2., to the Official 
Beceiver as trustee in the bankruptcy. 

The widow claimed to be repaid out of the sum of 5142. 16a. 8d. 
the sum of 4812. lis. 2d. paid by her as aforesaid. 

BiGHAM, J., held that the trustee, being an officer of the Court, 
must do what the Court considered to be just. It would be a great 
injustice if these moneys were not refunded, and the trustee must, 
therefore, pay back to the widow the moneys expended by her on 
keeping up the premiums and interest. 

The Official Beceiver appealed. 

The Solicitor- Oeneral {Sir W. S. Bobson, K.C), and HanseU, for 
the appellant : 

The bankruptcy revoked the wife's authority to pay the premiums 
and the interest, and she can only claim, if at all, as an ordinary 
creditor. Bioham, J., in the Court below decided against the 
appellant on the authority of In re Condouy Ex parte James [1874] (1)^ 
and In re Rivett-Camac, Ex parte Simmonds [1885] (2), but he has 
carried the doctrine of those cases too far. Those cases only decided 
that the trustee in bankruptcy should not be allowed to take 
advantage of a payment made under mistake of law, and the 
observations of the learned Judges who decided them ought to be 
limited in that way. 



Vol. XIV.] In rb TYLER, Ex parte OFFICIAL RECEIVER. 75 
[Farwbll, L.J., referred to Else v. Else [1872] (4).] 

The title of the trastee must depend upon legal or equitable 
rights enforceable at law or in equity; and it is a dangerous 
doctrine to go further. 

[Farwbll, L.J. : On the facts of this case it would appear that 
the widow was entitled to a lien enforceable in equity. The general 
question doen not appear to arise on these facts.] 

The appellant is desirous to have it decided as a matter of general 
principle. 

At the suggestion of the Court the next case of In re Hall, 
Ex parte Official Receiver, was then argued, after hearing the 
arguments in which the Court proceeded to give judgment in the 
present appeal without calling on 

Whinney, for the respondent : 

Vaughan Williams, L.J. : In this case I think the judgment of 
Mr. Justice Bigham is quite right. In truth and in fact the object 
of this appeal is to induce the Court to say that the decisions in 
In re Condon, Ex parte James (1), and In re Rivett-Camac, Ex parte 
Simmonds (2), are limited to the particular case of money paid 
under a mistake of law. In my opinion, in those two cases the 
Court of Appeal did not intend to limit their decision to that 
particular case, but intended to decide as a general principle that 
which Lord Justice Jambs at the end of his judgment in In re Condon, 
Ex parte James (1), laid down as the duty of the Court. He said : 
*' I am of opinion that a trustee in bankruptcy is an officer of the 
Court. He has inquisitorial powers given him by the Court, and 
the Court regards him as its officer, and he is to hold money in his 
hands upon trust for its equitable distribution among the creditors. 
The Court, then, finding that he has in his hands money which in 
equity belongs to someone else, ought to set an example to the 
world by paying it to the person really entitled to it. In my 

|4) L. R. 13 Eq. 196 ; 41 L. J. Ch. 213 ; 26 L. T. 927 ; 20.W. R. 286. 
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opinion the Court of Bankruptcy ought to be as honest as other 
people." Of course one must bear in mind the facts of the case ; but 
what were the facts of the case there ? In that case the money had 
been paid under such a mistake of law that it could not be recovered by 
any judicial process whatsoever, whether in law or equity. When Lord 
Justice James says that the trustee has in his hands money which 
in equity belongs to somebody else, he is not referring to an equity 
which is capable of forensic enforcement in a suit or action, but he 
is referring to a moral principle which he describes when he says 
that the Court of Bankruptcy ought to be as honest as other people. 
In In re Rivett-Camac, Ex parte SimmondQ (2), Lord Eshbr stated 
exactly the same principle: '' When I find that a proposition has 
been laid down by a Court of equity or by the Court of Bankruptcy 
which strikes me as a good, a righteous, and a wholesome one, I 
eagerly desire to adopt it. Such a proposition was laid down by 
James, L.J., in In re Condon,' Ex parte James (1). A rule has been 
adopted by Courts of law for the purpose of putting an end to 
litigation, that, if one litigant party has obtained money from the 
other erroneously, under a mistake of law, the party who has paid 
it cannot afterwards recover it. But the Court has never intimated 
that it is a high-minded thing to keep money obtained in this way ; 
the Court allows the party who has obtained it to do a shabby 
thing in order to avoid a greater evil, in order that is, to put an 
end to litigation. But James, L.J., laid it down in In re Condon, 
Ex parte James (1), that, although the Court will not prevent a 
litigant party from acting in this way, it will not act so itself, and 
it will not allow its own officer to act so. It will direct its officer 
to do that which any high-minded man would do, viz., not to take 
advantage of the mistake of law." It seems to me that those two 
decisions clearly lay down a general principle, and that they are 
not limited to the particular case of mistake of law, and I think that 
we ought to follow those decisions. I know it is said that it opens the 
door dangerously wide when you allow the Court or its officer to 
order money to be repaid in a case where there is no legal right of 
recovery; but it must be remembered that, although these decisions 
allow those who are acting judicially in bankruptcy to exercise this 
discretion, the discretion which is given must be acted on on 
judicial principles. It is not a case in which there is no appeal. 
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If we thought that Mr. Justice Bioham had exercised his discretion 
upon other than proper judicial principles we should hold that he 
was wrong ; but in this particular case, having regard to the fact 
that these policies were entered into by the bankrupt before the 
commencement of his bankruptcy, and then the wife at his request 
advanced the money to pay the premiums, it seems tolerably plain 
that she — quite irrespective of the rule in In re Condon^ Ex paHe 
James (1), and In re RivetUCamac, Ex parte Simmond8{2) — had 
such an interest in the policies as entitled her to prevent the 
trustee or other representative getting the benefit of these policies 
without recouping the premiums which she had paid. That would 
be sufficient to dispose of the case ; but I do not wish to dispose of 
it only on that ground, especially as the Solicitor-General is asking 
the Court to determine what is the true principle laid down in In re 
Condon, Ex parte Jame$ (1), and In re Rivett'Camac, Ex parte 
Simmonds (2). To go on with my story : we find that it came to the 
knowledge of the trustee for the time being, from the preliminary 
examination of the bankrupt, that the wife was paying these pre- 
miums, or some premiums. I pause here to say that in my 
opinion it makes not the slightest difference to the representation 
of the estate whether there is one trustee throughout or whether 
there are several trustees ; if any question arises as to the know* 
ledge of the trustee, the knowledge of the first trustee is the 
knowledge of the second for such a purpose. Nor does it matter, 
to my mind, whether in his preliminary examination the bankrupt 
gave an exact description of the policies in respect of which the 
premiums were paid, or whether he even stated the amount of the 
premiums correctly. There was quite enough to put the trustee on 
enquiry ; and in this state of things the wife goes on paying the 
premiums, and ultimately the bankrupt dies and the trustee wishes 
to take the benefit of these policies without any regard to the fact 
that the wife has been paying the premiums which had kept the 
policies alive. In my judgment, to use the words of Lord Justice 
Jambs, the Court would be allowing its officer to do a thing which, 
from a moral point of view, would be dishonest, if it allowed the 
trustee to keep the whole of the sum realised by the policies without 
any recognition of the rights of the wife in respect of those payments. 
Tlie appeal must be dismissed. 
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Farwbll, L.J. : I agree. I have very little to add ; but on this 
general question, which is one of some importance, and is quite 
familiar to me in the administration of estates in the Chancery- 
Division, I should like to say what is my understanding of the 
principle on which the Court proceeds, because it is obvious that 
this discretion cannot be left to be determined or regulated accord- 
ing to the length of the foot — to use an old phrase — of the particular 
Judge who has to exercise it. Our Courts have two functions — one 
to decide rights between the parties and the other to administer 
estates. In administering estates, whether in Chancery, Bank- 
ruptcy, or the winding up of companies, the Court itself, by its 
officer, often finds itself in the position of a guost-litigant. As I 
understand the principle laid down in the cases to which my Lord 
has referred, it comes to this — that the officer of the Court is bound 
to be even more straightforward and honest than an ordinary 
person in the afEiairs of everyday life. It would be insufferable for 
this Court to have it said of it that it has been guilty by its officer 
of a dirty trick. Test that by the case before Lord Justice Jambs 
of money paid under mistake of law. Theoretically, both sides 
know the law. Therefore the man who is receiving knows that he 
is receiving that to which he is not lawfully entitled. No high- 
minded man, of course, would dream of doing such a thing, and the 
Court will not allow its officer to put it in the position of insisting 
upon its right to keep money which it has received from a third 
party, with full knowledge that he was not bound to pay the money, 
and also with full knowledge that he was not aware of that fact. 
The rule of law may be so, but the Court will not allow its officer 
to act upon it. In this case I will assume that the wife had not a 
charge on the policy moneys for the premiums she had paid, 
although I think she had. The trustee in bankruptcy is told that 
the bankrupt's life is insured and that the wife has always paid the 
premiums, and he takes no further steps. He knew that if the 
premiums were not paid the policies would lapse. He knew that 
the wife had been paying, and he assumed that she would go on 
paying, otherwise he was bound to pay the premiums himself or 
get them paid. Inasmuch as by recent decisions the person who 
pays premiums cannot, contrary to what was thought some years 
ago, put in force in his own favour the doctrine of salvage, and so 
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recover the premiums by which alone the policy has been preserved, 
to my mind it would certainly not be in accordance with fair deal- 
ing — that open honest dealing to which reference has been made — 
that the Court should allow its officer to say, ** I knew the wife was 
paying, and I let her go on paying, and said nothing to her to lead 
her to believe that I was going to claim the policy moneys at the 
end without repaying the premiums which she had paid." I do 
not suggest that the officer of the Court actually went through that 
mental process in this case, or that he intended to make an unfair 
claim agftinst the wife ; but when it comes to be analysed, that is 
the process which is gone through theoretically if not actually, and 
that is the dirty trick which Lord Justice Jambs said the Court 
would not allow to be put upon it. Certainly that equity, or what- 
ever you like to call it, is not confined to a case of money paid 
under a mistake of law. I have already referred to Else v, El$e (4) 
—a case of vendor and purchaser, where the principle was applied 
to the construction of conditions of sale ; and I find the same principle 
stated in In re Banister, Broad v. Munton [1879] (5). Mr. Justice 
Fry said : '' Another thing equally plain is this, that where the 
conditions of sale are framed in bad faith, so as in effect to trap the 
purchaser, the Court will not hold him to be bound. It is also 
perfectly plain that, where the sale is under the direction of the 
Court, the Court will lean, if possible, to a more exact requirement 
of good faith and honesty on the part of the vendor; it will 
endeavour to insist upon that fair, straightforward, honest, open 
dealing which ought to characterise transactions between vendor 
and purchaser." Lord Justice Cotton, in the same case on appeal 
from Mr. Justice Fry, said, " I think in a case of this sort, where 
the sale is by the Court, the Court is bound to take more special 
care, if possible, that there shall be nothing in the conditions, or in 
the representations therein contained, which by possibility can 
mislead a vendor, because the purchaser has a right to assume that 
the Court will take very good care that there shall be nothing that 
can in any way mislead him as to the title he is getting." Adopt- 
ing those principles, if they are applied with judicial discretion, I 
see no such risk as has been held out to us by the Solicitor-General, 
and I think that Mr. Justice Bigham's decision was quite right. 

(6) 12 Oh. D. 131 ; 48 L. J. Oh. 837 ; 40 L. T. 828 ; 27 W. B. 82G. 
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BucKLET, L.J. : In In re Condon, Ex parte James {l)i Lord Justice 
James speaks of money which in equity belongs to some one else. 
In my judgment he there meant money which in point of moral 
justice and honest dealing belongs to some one else. He was using 
the words in a popular sense, and not in the sense of money which 
in a Court of equity would belong to some one else. I think the 
context of his judgment plainly shows that that was his meaning. 
In In re Rivett'Camac, Ex parte Simmonds (2), Lord Esheb, refer- 
ring to that case, said that the Court will direct its officer to act as 
any high-minded man would act — ^namely, not to take advantage of 
a mistake of law. That is to say, assuming that he has a right 
enforceable in a Court of justice, the Court of Bankruptcy or the 
Court for the administration of estates in Chancery will not take 
advantage of that right, if to do so would be inconsistent with 
natural justice and that which an honest man would do. In In re 
Rivett-Caimac^ Ex parte Simmonds (2), the Court were extending the 
doctrine of In re Condon, Ex parte James (1), in this sense — ^that 
they were holding not merely that if the trustee had the money 
still in his hands he ought to hand it to the person who in point of 
justice was entitled to it, but that if he had parted with the money, 
but there was other money coming in from the bankruptcy, he 
ought out of such other money to make good the fund which he 
had by error misappropriated. Applying that principle to this case, 
the facts may be stated very shortly. The wife had in December, 
1895, paid a premium, and from that time forward down to 1901 
she continued to pay the premiums, upon these policies. In 1901 
the trustee by the preliminary examination learned that she was 
paying the premiums ; and although it is said that he learned also 
from what was there said that the policies were mortgaged to their 
full extent, I^think that that does not make any difference, because 
he was bound to enquire. He knew in 1901 that there were policies 
and that the wife was paying the premiums on those policies. 
Knowing that, he allowed those payments to go on from 1901 to 
1906. In 1906 the life dropped. Under these circumstances, 
looking beyond legal rights enforceable in a Court of law or equity, 
the real fact is that the policy moneys payable in 1906 originated 
from and owed their existence to the premiums which the wife, to 
the knowledge of the trustee, had paid, and.it would be grievously 
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anfair and contrary to natural jastice between man and man, that 
whereas she kept up the policy, yet when the life dropped somebody 
else should take the money. She may not have an enforceable 
claim, but as matter of justice it cannot be right, when the time 
comes for the payment of the moneys due on the policy, to allow 
the trustee to turn round and say, ** I knew you were keeping down 
the premiums, but I shall take the policy moneys and you shall go 
without the money you have paid." That is not consistent with 
justice, and no high-minded man would do it. The principle of 
In re Condon, Ex parte James (1), applies to this case. Beyond 
that, inasmuch as the wife paid a premium in 1896 before the act 
of bankruptcy, she acquired certain rights in respect of the policies. 
The decision of Mr. Justice Bighah, in my opinion, is right, and 
the appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitors : Solicitors to Board of Trade, for the Appellant. 
Finch d Jennings, for the Bespondent. 
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In re hall, Ex parte OFFICIAL KECEIVEE. 

1907, February 21. C. A. Vaughan Williams, Fabwell and 

Buckley, L.JJ. 

Bankruptcy — Payment hy Third Person on behalf of Bankrupt — Notice of Act of 
Bankruptcy — Benefit to Estate^ Ignorance of Law — Bight of Trustee. 

The doctrine in In re Condon^ Ex parte James (1), approved by the Court 
of Appeal in In re Tyler, Ex parte Official Receiver (2), does not apply to a 
case where, without any act of commission or omission on the part of the 
trustee, a person pays money on behalf of the bankrupt, after notice of 
facts constituting an available act of bankruptcy, though in ignorance of 
the efPect of the bankruptcy law. Where, therefore, after such notice, 
certain mortgagees, in ignorance of the effect of the bankruptcy law, paid 
out of their own moneys a composition of 4«. in the pound to the majority 
of the bankrupt's creditors, in discharge of their debts, and, bankruptcy 
supervening, realised their security, which left a surplus in their hands 
slightly less than the amount which they had paid in respect of the com- 
position, the Court of Appeal (reversing the decision of the Divisional 
Court) refused to allow the mortgagees to retain such surplus, and ordered 
them to pay it to the trustee as part of the bankrupt's estate. 

Appeal by the official receiver as trustee in bankruptcy against 
a decision of the Divisional Court (Bigham, J., and Darling, J.). 

The debtor, who was a fishing-boat owner at Lowestoft, was in 
December, 1905, unable to pay his creditors. His only assets con- 
sisted of two fishing-boats with their gear and nets, which were 
mortgaged to Messrs. Hobson <fe Co. for present and future advances. 
The debtor paid off his crews and placed himself in the hands of 
the mortgagees, who took possession of the boats, gear, and nets. 
The mortgagees, who were desirous of assisting the debtor, prepared 
a circular notice for him to take round to his creditors, wherein 
they stated that in the event of all the creditors accepting a com- 
position of 4«. in the pound, they (the mortgagees) would pay it. 
The debtor took the circular round to his creditors, all of whom 
except seven accepted the composition. On 6 February, 1906, the 
mortgagees wrote on the debtor's behalf to one of the dissenting 
creditors pressing him to accept the composition, and stating that 
the debtor was wholly without means and was unable to pay his 
creditors. At that date there was due to the mortgagees under the 
mortgage a sum of 888i. 13«. 9d. Subsequently, on 28 February, 

(1) L. E. 9 Ch. 609 ; 43 L. J. Bk. 107 ; 30 L. T. 773 ; 22 W. E. 937. 

(2) AnUy p. 73. 
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they paid to the assenting creditors on account of the composition 
of 4$. in the pound a sum of 1582. 5s. 6d., intending to add it to the 
amount due under their security, and being unaware that in con- 
sequence of the debtor having committed an act of bankruptcy they 
<M>uld not lawfully make such payments on his behalf. On 17 March 
the debtor was adjudicated a bankrupt on his own petition. 

In April the mortgagees sold the boats, which realised 4792. 8«. 9d., 
leaving a balance (after satisfying the amount of the mortgage debt) 
of 1462. 15s., which the mortgagees claimed to retain for their own 
use in part discharge of the 1682. 5s. 6d. paid by them to the 
creditors. In August, 1906, the Official Receiver, as trustee in the 
bankruptcy, applied in the County Coxxit for an order that the 
mortgagees were not entitled to retain out of the said 4792. 8s. 9d. 
more than the 8882. 18«. 9d. which was due to them on 6 February, 
1906, the balance of 1452. 15s. being claimed by them in respect of 
moneys paid for the bankrupt after notice of an act of bankruptcy. 
The County Court Judge held on equitable grounds that as the 
estate had benefited by the act of the mortgagees to an amount 
in excess of the 1452. 15s. they were entitled to retain the money, 
and he accordingly dismissed the motion, and on appeal to the 
Divisional Court by the trustee the Court (Bigham, J., and 
Darling, J.) af&rmed the order of the County Court Judge. 

Bigham, J., who delivered the judgment of the Divisional Court, 
after stating that the mortgagees did induce a very large number 
of the creditors to accept the composition and to give a discharge 
for their debts, continued: ''The mortgagees treated the moneys 
which they so found and paid as moneys paid in current account 
with the bankrupt and as therefore increasing the amount of their 
mortgage. Subsequently, for reasons which were no doubt suffi- 
cient, it was found desirable that the bankrupt should go into the 
Bankruptcy Court, and the mortgagees, we are told, positively 
found the money necessary to pay the expenses of the bankrupt 
filing his own petition, on which in due course a receiving order 
was made. This happened within three months of the act of 
bankruptcy which was on 6 February of which the mortgagees had 
notice. The legal effect of that was that the payments made by 
the mortgagees to the bankrupt or for the benefit of the bankrupt 
could not form a provable debt. But what has been the effect of 
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those payments? The e£fect has been that the great majority of the 
creditors of this estate have been cleared oat of the way by the 
money provided by the mortgagees. I am quite satisfied that the 
mortgagees when they paid these moneys — these different sams of 
4s. in the pound — had no notion that by doing so they were throwing 
their money away. They thought and not unreasonably that they 
were doing something which they were justified in doing under 
their security and that they were merely adding to the amount of 
that security. Now in these circumstances what ought to be 
done by the trustee ? The County Court Judge has said that the 
trustee's duty in such circumstances is to allow the mortgagees, 
who have made this mistake of law, to take the benefit of these 
payments when they come to realise their security and he has 
allowed them to do so. I am not at all disposed to interfere with 
the discretion — for so I regard it — ^which he has exercised in the 
case, and under these circumstances the appeal will be dismissed 
with costs/' 

The Official Receiver appealed against this decision of the 
Divisional Court. 

The Solicitor-Qeneral {Sir W. S. Robson, K.C.), and HameU, 
for the appellant : 

This appeal is distinguishable from In re Condon^ Ex parte 
James [1874] (1), which does not apply to payments made by a 
person in mere ignorance of the bankruptcy law and without any 
omission on the part of the trustee. 

[They were stopped.] 

Herbert Reed, K.C., and Ringwoody for the respondents : 

The estate has benefited by these payments, and it would be 
unfair to allow the trustee to keep the benefit without recognising 
the payment. 

Their Lordships (having first delivered judgment in the pre- 
ceding case, In re Tyler (2) ), delivered judgment in the present 
appeal as follows : 

Yaughan Williams, L.J. : It appears from the judgment of Mr. 
Justice BiOHAM in this case that he thought that it could be disposed 
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of by the application of the rule in In re Condon, Ex parte 
James (1), on which we have just decided the case of In re Tyler (2). 
As I understand the facts in this case, there is no room for the 
application of any such doctrine. Here the debtor was com- 
mercially ruined by the destruction of some property for which he 
was not responsible. Messrs. Hobson, his largest creditors, seem 
to have been benevolently disposed towards this unfortunate man, 
who had been reduced to insolvency and consequent bankruptcy by 
misfortune. Messrs. Hobson, who had advanced money to the 
debtor on the security of a mortgage, which covered not only the 
immediate advance made on the occasion of the execution of the 
mortgage, but also future advances, having notice that the debtor 
had committed an act of bankruptcy, and having, as is shown by 
their course of action, some considerable understanding of the 
effect which the bankruptcy would have on the debtor's right to 
deal with his own property, provided money for the payment of 
his creditors to the extent of 4«. in the pound, and tried to induce 
the creditors to accept that sum in satisfaction. I do not pretend 
to say at the present moment what the exact effect of that trans- 
action was. It might possibly be looked at as an advance of 4«. 
in the pound to the bankrupt to enable him to carry through a 
composition. If that were so, I think that there might be a very 
great difficulty in Messrs. Hobson making any claim in the adminis- 
tration in respect of that advance, which they made to the debtor 
with full knowledge of the act of bankruptcy. But possibly the 
truer view of this transaction is to tr^at the 4«. as the price which 
Messrs. Hobson paid to each creditor for buying up from him his 
individual claim. In that case it may be that Messrs. Hobson 
would have the right to prove and rank on the debtor's estate as 
creditors. I have not to decide those matters, and I do not decide 
them. Of course, one would be glad that in some way or other 
it should work out that the creditors ranking on the debtor's estate 
should not get the estate swelled by the payment of 48. in the 
pound without recognising any right of Messrs. Hobson in respect 
of that 4s. One would be glad if in the administration Messrs. 
Hobson could come in as standing in the shoes of the creditors to 
whom they paid the 4$. and rank upon the estate ; but I have nothing 
to do with that here. The only question we have to consider 
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is whether in this state of facts there is any ground for saying 
that we can apply the doctrine of In re Condon, Ex parte Jam^s (1), 
to the present case. I see no ground at all. All that is said here 
is that Messrs. Hobson were not very familiar with the law of 
bankruptcy. Suppose that is so, it is manifest that the trustee is 
under no obligation to recoup the&e people out of the surplus that 
remains after the realisation of the mortgaged property and the 
payment of the mortgage debt. The surplus, of course, would 
come back to the debtor in his right as being the owner of the 
equity of redemption. Under these circumstances I cannot under- 
stand how it can be said that it would be dishonest or something 
that a high-minded man would not do to insist that this surplus 
should be treated as part of the debtor's estate and handed over to 
the Official Receiver representing the estate. Counsel for the 
respondents, in putting the case in the only way in which it could 
be put, said that the estate had benefited by the payment of this 
48. I do not see it myself, and, with all respect to the Divisional 
Court, I think that there is no case for the application of the 
doctrine of In re Condon, Ex parte James (1). I think that this 
appeal must be allowed, with costs. 

Farwell, L.J. : I agree. The distinction between this case and 
that of In re Tyler (2), is to my mind apparent. In this case the 
officer of the Court has neither done nor omitted anything which 
could give rise to the suggestion that he has committed the Court 
to a course of conduct which, is in any way unworthy of its dignity. 
The mortagees chose to make these payments of 4$. in the pound 
on their own initiative without a suggestion from the trustee, in the 
hope of avoiding the bankruptcy by carrying through the composi- 
tion. I have already explained that the principle is that the officer 
of the Court must not embark upon a course of conduct, either of 
omission or commission, which is unworthy of the Court, so as to 
commit the Court to acts which it would feel bound to repudiate. 
In In re Tyler (2), for example, my judgment proceeded on the 
knowledge of the trustee in the bankruptcy of the existence of the 
policies and the necessity for paying the premiums, and the fact 
that the wife was paying them. Different considerations would 
have arisen altogether if the trustee had been ignorant of the 
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existence of any policy at all, and then after the life had dropped 
the wife had come to the trustee and said that she had been paying 
the premiums. That would have been a mere mistake of law 
which I will deal with when it arises, but certainly I should require 
to consider a good deal more closely before I decided that case in 
favour of the wife, because to my mind the principle rests on the 
act or omission of the trustee in bankruptcy acting as the officer of 
the Court, and not on any mere mistake made by a third person 
with whom the officer has nothing to do. In this particular case 
the officer has nothing whatever to do with the payments which 
were made or with the ignorance of bankruptcy law of the people 
who made them. Therefore I think that in this case the discretion 
has been wrongly exercised. 

BuoKLET, L.J. : In this case the Official Receiver as trustee moved 
the County Court Judge for an order directing Messrs. Hobson & Co., 
who were mortgagees, to pay to the Official Receiver a certain sum of 
145Z. odd, the balance remaining out of the 4792. for which they 
had sold the mortgaged property, after deducting 883Z., which was 
the amount of the mortgage debt. The learned County Court 
Judge refused that motion without costs. The Official Receiver 
appealed to the Divisional Court, and the Divisional Court dismissed 
the appeal with costs. In my opinion both those orders were 
erroneous, the Official Receiver was entitled to the order for which 
he applied to the County Court Judge, [n the Divisional Court Mr. 
Justice BioHAM, who delivered the judgment, appears to have rested 
it on this — that, notwithstanding that the mortgagees had notice of 
the act of bankruptcy, they being mortgagees for past and future 
advances and believing that they were justified in acting as they 
did, were entitled to pay the 4ir. in the pound and add the amount 
to their security. I myself cannot understand how it can be 
possible that mortgagees for past and future advances after notice 
of an act of bankruptcy can be entitled to make further payments 
and add them to their security. I do not think that the judgment 
can be sustained on that ground. Then it is said that in some way 
or other the principle of In re Condon, Ex parte James (1) applies ; 
but I fail to see that that case has any application to the present 
case. The facts were that the mortgagees, who seem to have had 
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motives of benevolence towards the debtor and who were anxious 
to keep him on his legs, paid a large proportion of his creditors 4«. 
per pound on their debts, and paid away for that purpose a sum of 
1582. Their contention is that because they did that they are 
entitled to the proceeds of the equity of redemption of the mortgage 
property after discharging the mortgage debt. I fail to see any 
facts which could bring In re Condon^ Ex parte James (1), into play. 
The appeal must be allowed, and there must be an order upon 
Hobson & Co. to pay the balance to the Official Receiver. 

Appeal allowed. 

Solicitors : Solicitor to Board of Trade, for the Appellant. 

Dubois dt Co., agents for Chamherlin dt Talbot, 
Great Yarmouth, for the Respondents. 
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[ 1907, March 18. Bigham, J. 

I Bankruptcy — Ptoof-^Copyn'ght — Sale — Royalties — Bankruptcy of PuUUhcr — 

I Claim by Author for Boyalties — Breach of Contract. 

I An author sold the absolute oopyiight in a book to a pubhaher in con- 

sideration of the payment of certain royalties. The publisher became bank- 
rupt, and the trustee in bankruptcy carried on the business for some time. 
The author claimed to be paid in full his proportion of the royalties reoeiyed 
by the trustee in bankruptcy in respect of sales of the book since the 
bankruptcy : — 

Held, that the author was only entitled to proye for damages for breach 
of contract in not paying the royalties, and could not claim for payment of 
the royalties in fulL 

Motion. 

By an agreement dated 28 April, 1908, it was agreed that the 
publisher should purchase and that the author should sell the 
entire copyright without any reserve in the United Kingdom and 
all other parts of the world of a book called '' Uther and Igraine," 
and all future editions thereof, in consideration of the payment of 
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certain varying royalties. By clause 8 ifc was stipulated that the 
publisher should have the absolute right to sell, assign, or other- 
wise dispose of all his rights in the book for the colonies and 
foreign countries and should pay the author one-half of the net 
profits received by him under any such sales or assignments. 
Clause 4 provided that certain other royalties were to be payable 
to the author on editions sold in the United States. Clause 15 
provided that the author should sell to the publisher the copyright 
of all works completed by the author within five years of the date 
of the agreement upon the same terms. 

Under this agreement the publisher purchased two other books 
from the author, and on 17 January, 1906, a receiving order was 
made against him. The trustee in bankruptcy carried on the busi- 
ness until October, 1905, when it was sold as a going concern. 
During this period the trustee effected sales of the books in 
England and the United States and received the proceeds of 
such sales. 

The author now moved for a declaration that he was entitled 
to be paid in full his proportion of the royalties received by 
the trustee since the bankruptcy and for an account of such 
royalties. 

W. O. HodgeSy for the applicant : 

The trustee cannot take the benefit and repudiate the obligations 
of the agreement. The royalties in question were moneys received 
by the trustee to the use of the author, and also constituted a debt 
due from the trustee to the author arising out of his carrying on 
the business of the bankrupt. The royalties were impressed with a 
trust in favour of the author and did not therefore form part of the 
bankrupt's estate. 

Scrutton, K.C., and Moresby, for the trustee in bankruptcy : 

The agreement was only a trade contract, and analogous to a 
<3ontract for the sale of goods. The moneys received by the trustee 
in carrying on the business formed part of the general assets of 
the bankrupt, and are not impressed with any trust in favour of the 
author. The royalties were a mere debt due under the contract, 
and the author has only a right of proof for them. 

M. — ^VOL. XIV. 7 
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BioHAM, J. : I think this application must be dismissed. The 
author wrote a book and was entitled to iihe copyright in it. The 
copyright was his property. Then he sold the copyright to the 
bankrupt, and in my opinion the author by the agreement in ques- 
tion divested himself of the only property he had in the book — that 
is, the entire copyright. He stipulated for a price just as any 
other man stipulates for a price when he sells his property or 
goods. In the present case the stipulated price was the payment 
of certain royalties varying in amount according to the circum- 
stances. Then the publisher became bankrupt. The effect of that 
was to vest in the trustee in bankruptcy that which was vested in 
the bankrupt— that is to say, the entire property in the copyright, 
to do what he pleased with and to sell it to the best advantage for 
the bankrupt's estate. For the purposes of this case I regard the 
agreement as analogous to a contract for the sale of goods, and 
therefore the author's claim must be limited to a claim for damages 
for breach of the agreement in not paying the royalties, for which 
he can prove in the bankruptcy. 

Motion dismi98ed. 

Solicitors : Field, Roscoe dt Co, 
Red/em dt Hunt. 
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In re van LAUN, Ex parte CHATTERTON. 

1907, March 15, 16. C. A. Cozens-Hardy, M.R., Vaughan 
Williams and Buckley, L.JJ. 

Bankruptcy^ goHcitor and Client — Contentious Business — Draft Bills of Costs 
Submitted — Account Stated — Mortgage to Secure Agreed Balance — Bankruptcy 
of Client— Proof of Solicitor — Trustee* s Bight to go behind Stated Account 
and Mortgage and Require Details. 

Where a solicitoT from time to time delivers to a client drflft bills of costs 
in respect of contentious business and a cash account, which are agreed by 
the client, and he executes a mortgage of his property in fayour of the 
solicitor, and thereby coven ants to pay the solicitor the amount due on the 
account stated, and then becomes bankrupt, and the solicitor lodges a proof 
for the amount agreed as being due to him, the trustee in bankruptcy's 
right and duty before admitting the proof is to go behind the account stated 
and the covenant, and to require satisfactory evidence that the debt on 
which the proof is founded was a real debt; and the estoppel to which the 
bankrupt may have subjected himself will not prevail against such trustee. 

Decision of Bigham, J. (1), aflarmed. 

Appeal from a decision of Bigham, J. 

From March, 1901, down to the beginning of 1906, T. H. Van 
Laun, the debtor, who was engaged in large financial transactions, 
employed Ghatterton, a solicitor, to act for him in numerous 
matters, piincipally contentions business. During that period 
Ghatterton collected for the debtor about 16,0002., of which about 
18,000Z. passed through his hands, and Ghatterton furnished the 
debtor with cash accounts showing his receipts and payments on 
behalf of the debtor. On four occasions these accounts were 
balanced, and on each occasion the debtor waived the delivery of 
a detailed bill of costs, but he went through the draft bill of costs 
and agreed the amount which was debited against him in the cash 
account, and he wrote at the foot of the account, " I agree this 
account," and added his signature and the date. On 5 January, 
1905, the third occasion on which the account was balanced, it 
showed a sum of 8,818Z. 14«. Id. due to Ghatterton for costs, and 
on 10 January, 1905, the debtor executed a mortgage in favour of 
Ghatterton, whereby, after reciting that the debtor was indebted to 
Ghatterton for costs in respect of professional services, and that an 
account of such indebtedness had been stated and settled and 

(1) Ante, p. 11 ; [1907] 1 K. B. 166; 76 L. J. K. B. 142 ; 96 L. T. 840. 

7 2 
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agreed between them at 8,818Z. 14$. Id., and that the debtor had 
requested Ghatterton to act for him as his solicitor in various 
matters, the debtor covenanted to pay Ghatterton the sum of 
3,8182. 14:8. Id. with interest, and also all other sums to become 
due for costs in respect of professional services; and the debtor 
thereby charged practically the whole of his property with the 
payment of all money and interest secured by the covenant. On 
29 August, 1905, the fourth occasion on which the account was 
balanced, the agreed sum due to Ghatterton up to the previous 
80 June was 6,826Z. 15«. lOd. 

In March, 1906, the debtor was adjudicated a bankrupt. In 
April, 1906, Ghatterton lodged a proof against the bankrupt's 
estate for 7,S62Z. 11«. 4d., made up of 6,826Z. 16s. lOd. principal, 
and 225Z. 15s. 6d. interest, and 800Z. for professional services from 
80 June, 1906, to the date of the receiving order. The proof as to 
the 6,826Z. IBs. lOd. was based on the covenant in the mortgage, 
and, alternatively, on an account stated. In July, 1906, the trustee 
in bankruptcy required Ghatterton to supply further particulars of 
his proof, including vouchers for all payments in the cash account 
between March, 1901, and June, 1905, and also details with items 
of the sums agreed for costs on the four occasions when the accounts 
were balanced. Ghatterton refused to furnish these particulars on 
the ground that the account stated could not be re-opened, and on 
6 August, 1906, the trustee rejected the proof. Ghatterton appealed. 

BioHAM, J., sitting as Judge in bankruptcy, held that as between 
the bankrupt and Ghatterton the delivery of a signed bill of costs 
required by the Solicitors Act, 1848 (6 & 7 Vict. c. 78), had been 
waived, and that the carrying of the items for costs into the cash 
account and the subsequent statement of the account between the 
parties were equivalent to payment of the costs, and that there 
were no special circumstances which revived the right to the 
delivery of a detailed bill for the purpose of taxation ; but that as 
between the trustee in bankruptcy and Ghatterton, the trustee, as 
representing the general body of creditors, was entitled to go 
behind the covenant in the mortgage deed and the account stated, 
and to require some satisfactory evidence, before admitting the 
proof, that the claim for costs represented a real indebtedness. 

Ghatterton appealed from the latter part of this judgment. 
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J, A. Hamilton, K.C., and O. A. Scott, for the appellant : 

It was contended in the Court below on behalf of the appellant 
that the amount of the costs had been agreed, that the obligation 
to deliver bills of costs had been waived, and that there had been 
an account stated between the parties amounting to payment of the 
bills. BiGHAM, J., accepted all these contentions, and yet held that 
the trustee was entitled to require signed bills of costs and vouchers 
before admitting the proof; but the bankrupt himself could not 
have done so, and the trustee is in no better position than the 
bankrupt in this respect. The consideration for an account stated 
is the closing of items on either side ; and the bankrupt here having 
settled accounts in a formal and solemn way, the limit of the 
trustee's right is to be satisfied that there was a cause of action 
existing, and there is no authority for saying that he is entitled to 
go into the qtuintum payable under such an agreement. The con- 
sideration for a judgment may be enquired into, but judgment debts 
constitute an admitted exception resting on the fact that the Court 
will protect its own process from abuse : In re Lennox, Ex parte 
Lennox [1885] (2), and In re Onslow, Ex parte Kibble [1875] (3). 
Bnle 22 of Schedule II. to the Bankruptcy Act, 1883 (46 & 47 
Vict. c. 52), only means that it is the duty of the trustee in such a 
case to ascertain that a cause of action existed. 

[Vaughan Williams, L.J., referred to In re Lewis, Ex parte 
Knight [1836] (4), In re Flatau, Ex parte Scotch Whisky Distillers 
[1888] (5), and Scadding v. Eyles [1846] (6). 

Scadding v. Eyles (6) is distinguishable. The expression '' account 
stated '* was there used as meaning only that a sum was due, and 
not that a balance was struck. 

[Buckley, L.J., referred to Turner and Son v. Willis [1905] (7), 
and said that it seemed to draw a distinction between a mere 
admission and a stated account.] 

(2) 2 MorreU, 271 ; 16 a B. D. 316 ; 55 L. J. a B. 45 ; 54 L. T. 452. 

(3) L. E. 10 Ch. 373 ; 44 L. J. Bk. 63 ; 32 L. T. 138 ; 23 W. E. 433. 

(4) 2 Mont. & Ayr. 545 ; 1 Deac. 408. 

(5) 22 a B. D. 83 ; 37 W. R. 42. 

(6) 9 Q. B. 858 ; 15 L. J. Q. B. 364. 

(7) [1905] 1 K B. 468 ; 74 L. J. K. B. 365 ; 92 L. T. 412 ; 53 W. E. 348. 
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An action can be brought upon an account stated : Laycock v. 
PickleB [1868] (8). 

[Vaughan Williams, L.J. : Turner and Son v. WiUis (7) goes no 
further than Scadding v. Eyles (6). In Brooks v. Bockett [1847] (9) 
the Court referred to their own decision in Scadding v. Eyles (6), 
and drew a distinction between an account stated and an account 
admitted. The amount of a bill of costs cannot be recovered on an 
account stated merely on the admission that the sum claimed was 
due : Eicke v. Nokes [1884] (10).] 

A true account stated is equivalent to payment. 

[Vaughan Williams, L.J., referred to In re Woods, Ex parte 
Ditton [1880] (11).] 

In that case there was nothing in the nature of a payment. 
Here the claim is no longer a proof upon a bill of costs, but a proof 
upon a covenant to pay and an account stated. 

As soon as there has been a payment the delivery of a bill of 
costs for taxation cannot be demanded by the client. Where he has 
allowed twelve months to elapse after payment he is no longer 
entitled to have the transaction re-opened. This principle applies 
in the case of the trustee in bankruptcy, who has no greater' right 
in the matter than the client, except in the case of fraud, but is in 
the same position. In In re West, King dt Adams, Ex parte 
Clough [1892] (12), there was nothing equivalent to payment, and 
no draft bill of costs as here ; and it was held that a mere retainer 
by the solicitor of an agreed sum of money in his hands did not 
have the effect of payment. In In re Allingham [1886] (18), where 
there was a similar retainer by a solicitor, the trustee in bankruptcy 
was held to be entitled to an order to tax the bill of costs, but 
there was no such settlement of accounts as in the present case. 

(8) 4 B. & S. 497; 33 L. J. Q. B. 43; 10 Jur. (n.s.) 336; 9 L. T. 378; 12 
W. B. 76. 

(9) 9 Q. B. 847 ; 16 L. J. ft. B. 178 ; 11 Jur. 284. 

(10) 4 Moore & Sc. 585 ; 1 Bing. N. C. 69 ; I Moo. & R 359 ; 3 L. J. 0. P. 256. 

(11) 13 Ch. D. 318 ; 42 L. T. 160 ; 28 W. R. 402. 

(12) [1892] 2 Q. B. 102 ; 61 L. J. Q. B. 639 ; 67 L. T. 57 ; 40 W. B. 644. 

(13) 32 Oh. D. 36 ; 55 L. J. Ch. 800 ; 54 L. T. 905 ; 34 W. B, 619. 
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The trustee takes the estate as he finds it, and is bound by any 
agreements for valuable consideration affecting the assets which 
may have been entered into by the debtor before his bankruptcy. 
He is not entitled to require the creditor to prove over again in the 
bankruptcy claims that he has settled with the debtor. Except in 
the case of judgments, the trustee can only go behind the debtor's 
agreements with his creditors in cases where the debtor himself 
could have had them set aside — for instance, on the ground of 
illegality or fraud. No special circumstances of that kind have 
been relied on here, and the settled accounts ought not now to be 
re-opened. 

[Vaughan V^Tilliams, L.J., referred to Harris v. Truman, Hanbury 
Jt Co. [1882] (14).] 

Hamelly for the respondent, the trustee in bankruptcy, was not 
called upon. 

Gozbns-Habdy, M.B. : I think that this appeal must fail. There 
can be no reasonable doubt as to the accuracy of the reasons 
assigned by Mr. Justice Bigham for this portion of his judgment ; 
it is very short upon this point, but I do not think it possible to 
improve upon it, although it is right that I should very briefly state 
what the facts are. 

The appellant, Chatterton, acted as solicitor for the debtor, Van 
Laun, for a considerable period, beginning in 1901 and continuing 
up to his bankruptcy. Very large sums passed through the 
appellant's hands. There is one item alone of 14,000Z., and on the 
other side of the account there are very large payments represented 
to have been made by the appellant to persons whom, for the 
present purpose, I assume to have been creditors of the debtor. A 
solicitor's cash account was prepared, presented, and signed by the 
debtor '' as agreed.*' There are three other accounts of the same 
kind, but that one account is quite sufficient for the present pur- 
pose. The debtor gave to his solicitor — or perhaps it is more 
accurate to say the appellant, the solicitor, took from the debtor — 
a mortgage containing a covenant to pay a sum which was then 
alleged to be due, and shown to be due, upon the cash accounts, 
(14) 9 a B. D. 264 ; 51 L. J. Q. B. 338; 46 L. T. 844 ; 30 W. R. 533, 
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and '' all future costs." It contains other provisions of a kind 
which it would be extremely difficult for a solicitor to support as 
against his client. The deed is a mortgage of property comprised in 
the schedule, including the greater part of the debtor's assets, 
consisting of very large claims against the British Government, the 
Bussian Government, director's fees, and almost everything else. 
The debtor was, according to the appellant's statement, furnished 
with certain draft bills of costs before the 6,000Z. was agreed to ; 
no signed bill of costs, but what are called draft bills of costs, were 
shown to him. He seems to have been rather a casual sort of 
person, and said, '' I do not want to see these bills of costs ; take 
them back." I am not giving the actual language of the letter, but 
in substance it is this : *^ You may keep them, because they may 
turn out to be useful hereafter." Bankruptcy intervened, and the 
appellant brings in a proof for 7,8522. lis. The trustee writes two 
letters asking in a most reasonable way for particulars : '' Tell me 
how you make out the items of the bills which you charge for 
costs," one of which had never been delivered, still less paid. The 
appellant refused, and the trustee then rejected the proof on grounds 
which seem to me to be obviously fair, reasonable, and right. ** I 
reject your claim," he writes, "on the following grounds: That 
you have failed to furnish me with the farther particulars of your 
claim as required by my letters to you dated respectively the 10th 
and 26th July, 1906, namely, as regards the sum of 6,826Z. 15$. lOd. 
upon an account stated " — that is one item — " by your failure to 
produce vouchers in support of the various payments alleged to 
have been made by you between the 16th March, 1901, and 
80th June, 1905, and to supply details with dates and items of the 
following amounts included in the said stated account, namely," — 
then there are items of four bills of costs which come in round 
figures to more than 10,000Z.— I think altogether 11,000Z. Then 
the letter goes on : ** and by your failure to furnish me with details 
with dates and items making up the sum of 800Z. for fees for work 
and money expended as a solicitor for the bankrupt." There was 
an appeal to Mr. Justice Bigham on the ground that there was a 
covenant in the mortgage deed, and that the proof was simply on 
this covenant ; that there was an account stated which would have 
bound the debtor himself, and that, apart from the bankruptcy, all 
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the bills except the last one had in fact been paid by being settled 
in the account stated ; that more than twelve months had expired ; 
and upon the existing materials it was said there were no special 
circumstances shown. 

In the view which I take of this case, there are special circum- 
stances which must primarily be had regard to. In the first place, 
there was the relation between the parties of solicitor and client, 
which, of course, is one of the most important fiduciary relations 
known to our law — a relation which renders it exceedingly difficult 
for the appellant to rely upon the mortgage containing the clauses 
to which I have referred. Next there is this important proposition : 
That the position of a trustee in bankruptcy, with reference to a 
person who submits himself to the jurisdiction in bankruptcy and 
comes in to prove, is not the same as, but in many respects very 
different from, that of the bankrupt himself. 

I cannot regard the requirement of the trustee as being in any 
way an application by him under the terms of the Solicitors Act 
requiring delivery and taxation of the bills of costs. That is not 
at all what the application is. It is simply this — that the trustee 
says : '' You come in to prove a debt. It is my duty to see that 
this bankrupt's assets are distributed amongst those who are justly, 
legally and properly creditors of the estate. In order to enable me 
to do my duty, I ask you to furnish me with such information as 
will enable me to do that which I am told to do by rule 22 in the 
Second Schedule to the Act : to examine every proof and the grounds 
of the debt." That is really all that the trustee has done here ; 
and when we are asked to hold that there is no authority hitherto 
for going behind a covenant of this kind, I cannot attach importance 
to that argument, because it is conceded — and indeed it is clear by 
a long series of authorities — that if a judgment had been obtained 
upon the covenant, it is competent for and it is the duty of the 
Court of Bankruptcy to go behind the judgment, to open the judg- 
ment, and to say, *' That is the judgment : but the creditor can 
only prove for the amount which is justly and truly due upon it." 
I do not pause to lay importance upon it, but it is very remarkable 
that in this case judgment was obtained by the appellant against 
the debtor upon this covenant, and was afterwards set aside. If 
that judgment had not been set aside at the suit of the debtor, as 
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in fact it has been, the greater part of the very able arguments 
which we have heard from counsel for the appellant would have 
been quite hopeless. I cannot bring myself to believe that what I 
may call the judgment cases are anything more than illustrations 
of the principle that the Court has a right and a duty to investigate 
the nature and the grounds of the debt. 

Now it does not in the least follow from what I have said, or from 
the order which we propose to make in dismissing the appeal, that 
the appellant will not be entitled hereafter to prove for these 
amounts. All that we now decide is that the trustee is entitled to 
say, " I will not admit your proof until you have given me reason- 
able means of satisfying myself whether the debt in respect of 
which you are proving is to any and what extent just and 
reasonable." 

I have not put my propositions in such terse and good language 
as Mr. Justice BiaHAM did, but in effect they are identical with 
those which he has laid down in the passage which I will now read : 
"The trustee's right and duty when examining a proof for the 
purpose of admitting or rejecting it is to require some satisfactory 
evidence that the debt on which the proof is founded is a real debt. 
No judgment recovered against the bankrupt, no covenant given by 
or account stated with him, can deprive the trustee of this right. 
He is entitled to go behind such forms to get at the truth, and the 
estoppel to which the bankrupt may have subjected himself will not 
prevail against him. In the present case the trustee desires to 
satisfy himself that the claims for costs represent a real indebted- 
ness. He can only do this by seeing and examining the bills. 
When he sees them it may be that he will think them fair and 
reasonable, and, if so, he will probably admit the proof. But until 
the appellant furnishes him with the means of forming an opinion 
I think the trustee cannot da otherwise than reject the proof." 

I am of opinion that Mr. Justice BiaHAM was right, and that this 
appeal must be dismissed with costs. 

Vaughan Williams, L.J. : I entirely concur, and have nothing to 
add to what the Master of the Bolls has said, except to say that 
I think Mr. Justice Bigham has laid down the law in the clearest 
and shortest manner possible. 
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BucKLBT, L.J. : In this case the trastee rejected the proof upon 
the ground that the appellant had refused, as was the fact, to supply 
dates and items of the agreed sums for costs mentioned in the 
accounts stated. The question is whether that was right or wrong. 
In my opinion it was right, and right for the reasons given by Mr. 
Justice BioHAM in the sentence which the Mastbr of thb Bolls has 
just read from his judgment. 

It is well settled that the Court can enquire into the consideration 
for a judgment debt. A courageous argument has been addressed 
to us, that a debt which has not resulted in a judgment stands 
upon a more firm basis than a debt which has. The mere state- 
ment of that proposition occasions surprise. I do not think it is 
true. Whether the creditor alleges that there has resulted, and 
that he relies upon, an account stated, or a covenant entered into 
by the debtor, or a judgment which he has obtained, the principle, 
I apprehend, is exactly the same, and is this — that the trustee is 
not the person who has stated the account, is not the covenantor, 
is not the judgment debtor, but is entitled to say, '* It is my 
business to see that those who seek to rank against this estate are 
persons who are really creditors of that estate." If there I)e a 
judgment, it is not necessary to show fraud or collusion. It is 
sufficient, in the language of Lord Eshbr, to show miscarriage of 
justice — ^that is to say, that for some good reason there ought not 
to have been a judgment. Exactly the same, I think, is true of an 
account stated or of a covenant. I agree with the argument on 
behalf of the appellant to this extent — that it is true as a general 
proposition that the trustee takes the estate as he finds it ; and if 
the debtor before the bankruptcy has done acts which bind his 
assets, the trustee is bound by them. That is a general proposition ; 
but I think that the trustee is entitled, whether there be account 
stated or covenant or judgment, to deal with the matter in the way 
which I will endeavour to express shortly thus : Suppose there were 
no account stated, no covenant or no judgment, and that the 
creditor brought his action for the amount of the debt — the defen- 
dant in the action would be entitled to say to him, ** Prove your 
case, vouch your payments, show me your books, give me such 
discovery as I, as defendant in the action, am entitled to before you 
get judgment in the action " ; and in that sense he is entitled to 
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Bay : '* I do not say that your claim is fraudulent or collusive, but 
I will say that it rests with you to prove it. Satisfy me that it is 
right." Of course that results in this — ^that the man must produce 
his books or vouch his payments, and must, in short, make out his 
case. I think the trustee is entitled in every case, whether there 
be account stated, covenant, or judgment, to say to the creditor who 
comes into the bankruptcy to prove : " Very well, you say you are 
a creditor : make out your case as if there was no account stated or 
no covenant or no judgment. Satisfy me that the amount for 
which you say you are creditor is right." That, of course, must be 
done reasonably. 

The question here is whether the creditor is entitled to say, " I 
still have my draft bills of costs ; I have the means of satisfying 
you as to my cash account and as to the amount for which I have 
charged you ; but I say you have nothing to do with that, because 
here is a deed which contains a covenant." It appears to me that 
is not right. This appeal rests on the state of facts which I have 
first stated — that the creditor refused to supply dates and items of 
the agreed sums for costs in the account stated. In my opinion he 
was not entitled so to refuse; and when he did so refuse, the 
trustee was entitled to reject his proof. For these reasons I think 
the appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitors : Chatterton and Son, for the Appellant. 
Spyer and SonSy for the Bespondent. 
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Ixx RE SUMMERS, Ex parte OFFICIAL EEGEIVER. 
1907, April 22. BioHAM, J. •*.•■ 

Bankruptcy — Conditional Order of Discharge — Revocation — Dt-fault — Juris- 
diction— Bankrtiptcy Ad, 1883 (46 <fe47 Vict, c. 52), «. 104— Baytkruptcy Act, 
1890 (53 it 54 Vict. c. 71), s. 8, sub-ss, 2 (tv.), 7. 

A debtor, having been adjudicated bankrupt, had applied for his dis- 
charge, which was granted by an order made under section 8, sub- 
section 2 (iy.), of the Bankruptcy Act, 1890, conditional on his consenting to 
judgment being entered against him for the amount due from him ; and by 
the same order he was ordered to pay the amount by instalments. The 
debtor having made default in payment of the instalments, notwithstanding 
an intermediate order for payment of all arrears : 

Held, that the Ck>urt had ample jurisdiction under section 104 of the 
Bankruptcy Act, 1883, to rescind or vary the order of discharge, which was 
conditional not merely on the consenting to judgment^ but also on the 
performance of it by payment of the instalments. 

Application by the Official Receiver to rescind an order of 
discharge granting the debtor his discharge snbject to certain con- 
ditions as to payment of money under section 8, sub-section 2 (iv.), 
of the Bankruptcy Act, 1890 (1). A question had arisen as to the 



(I) Bankruptcy Act, 1890, s. 8, 
sub-s. 2 of which provides that, on 
the hearing of an application by a 
bankrupt for an order of discharge, 
the Court shall take into consideration 
a report of the Official Beceiver as to 
the bankrupt's conduct and affairs, 
and may either grant or refuse an 
absolute order of discharge, or ** grant 
an order of discharge subject to any 
conditions with respect to any earnings 
or income which may afterwards 
become due to the bankrupt, or with 
respect to his after-acquired property/' 
and shall, on proof of any of the facts 
thereinafter mentioned (which, by sub- 
section 3, include the fact that his 
assets are not of a value equal to ten 
shillings in the pound), refuse or 
suspend the dischaing;e ; or 

*' (iv.) require the bankrupt as a 
condition of his discharge to consent 
to judgment being entered against him 
by the Official Beceiver or trustee for 
any balance or part of any balance of 



the debts provable under the bank- 
ruptcy which is not satisfied at the 
date of the discharge, such balance or 
part of any balance of the debts to be 
paid out of the future earnings or after- 
acquired property of the bankrupt in 
such manner and subject to such con- 
ditions as the Court may direct ; but 
execution shall not be issued on the 
judgment without leave of the Court, 
which leave may be given on proof 
that the bankrupt has since his dis- 
charge acquired property or income 
available towards payment of his 
debts." 

Sub-section 7 : " The powers of sus- 
pending and of attaching conditions 
to a bankrupt's disoharge may be 
exercised concurrently." 

Bankruptcy Bules, 1886 to 1890: 
Kule 240(1): ''Where the Court 
grants an order of discharge condi- 
tionally upon the bankrupt consenting 
to judgment being entered against him 
by the Official Beceiver or trustee for 
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pow^ of'tberBegistrar to revoke such an order under section 104 
•/6f\thfr. Bankruptcy Act, 1883, and this question as to jurisdiction 
/%ras referred to the Judge for decision. 

By an order dated 8 August, 1905, reciting that it had been 
proved, under sub-section 3 of section 8 of the Act of 1890, that 
the debtor's assets were not of a value equal to ten shillings in the 
pound, and that he had contributed to his bankruptcy by rash and 
hazardous speculation and unjustifiable extravagance in living, it 
was ordered that he be discharged *' subject to the following con- 
dition to be fulfilled before his discharge take effect, he shall before 
signing of this order consent to judgment being entered against 
him " for 7,709Z. 8«. 5d. ; and it was further ordered that the said 
sum should be paid at the rate of 50Z. per annum, payable monthly 
by instalments of 41. 38. 4d., and that judgment as above should 
be entered against him. 

No payment was made till 12 February, 1906, when the debtor 
paid 82. 68. 8d. 

The Official Eeceiver having filed a report showing arrears due 
on 1 March, 1906, gave notice of motion, and on 12 March moved 
to revoke the order, when the debtor paid arrears to date. 

Further default being made, the debtor was, at the instance of 
the Registrar, given a peremptory notice in June that another 
application to revoke would be made ; and ultimately, on 2 August, 
the Registrar ordered that he .should pay all arrears within 
fourteen days. 

On 16 August the debtor gave a post-dated cheque which was 
dishonoured. 

the balance or any part of the balance satisfied, from time to time to give the 

of the debts provable under the bank- Official Receiver such information as he 

ruptcy which is not satisfied at the may require with respect to his eam- 

date of his discharge, the order of dis- ings and after-acquired property and 

charge shall not be signed, completed, income. ..." 

or delivered out until the bankrupt Rule 244a provides for the verifica- 

has given the required consent. ..." tion by affidavit and examination on 

Rule 244 : '' Where a bankrupt is oath of a bankrupt's statements of 

discharged subject to the condition after-acquired property, and provides 

that judgment shall be entered against that in default *'the Court may, on 

him, or subject to any other condition the application of the Official Receiver 

as to his future earnings or after- or trustee, rescind the order of dis- 

acquired property, it shall be his duty charge." 
until such judgment or condition is 
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Nothing having been paid since 12 March, a fresh notice of 
motion to revoke the order was given on 24 November, and the 
motion was heard on 18 December, when it was referred to the 
Judge. 

Hansellj for the Official Receiver : 

This is a case where the order of discharge should certainly be 
revoked, for the bankrupt obtained very easy terms and has not 
complied with them, although able to say he is discharged. The 
power to revoke the order is given by sub-section 1 of section 104 
of the Bankruptcy Act, 1888 (2), which repeats section 71 of the 
Act of 1869, on which it was decided in In re Tobias dc Co.y Ex parte 
Tobias [1891] (3), and In re Wike, Ex parte Keighley [1874] (4),. 
that there was such power. The mere consent to the judgment is 
not the performance of the condition, which also requires the pay* 
ment of instalments to be made. The language of sub-section 2 (iv.) 
of section 8 shows that the order can be revoked without prejudice 
to anything honestly done meanwhile. In the present case the 
order was made in the form it is in because an application by the 
Official Receiver under section 58 of the Act of 1890 was pending 
to set aside a portion of the bankrupt's salary, which would drop- 
when the order for discharge was made. Under rule 244 (a) of the 
Bankruptcy Rules, 1886 to 1890(1), the bankrupt has to give 
particulars as to his earnings. The order can be altogether revoked 
or varied by imposing such terms as a suspension to be concurrent 
with the judgment — see section 8, sub-section 7. This is the best 
remedy. To send the respondent to prison for disobeying the 
order of 2 August, 1906, would involve expense and formalities ;: 
process under a judgment summons and section 5 of the Debtors 
Act, 1869 (82 & 88 Yict. c. 62), is not applicable where there has 
been a bankruptcy order, because this judgment does not come 
within section 6, which applies only to a judgment obtained by a 
creditor. 

(2) Bankruptcy Act, 1883, s. 104, may review, rescmd, or vary any order 
Bub-8. 1: " Every Court having juris- made by it under its Bankruptcy 
diction in Bankruptcy under this Act jurisdiction." 

(3) 8 MorreU, 30 ; [1891] 1 Q. B. 463 ; 60 L. J. Q. B. 244 ; 64 L. T. 115 ; 39 
W. R. 399. 

(4) L.R. 9Ch. 667; 44L. J. Bk.13. 
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Tindale Davis, for the debtor : 

There is no jurisdiction to revoke or vary this order. First, 
section 8, sub-section 2 (iv.), says that he can get his discharge if 
he consents to judgment. 

[BioHAM, J. : But the order goes on to say that the sum is to be 
paid at a certain rate.] 

That is distinct— see rule 240 of the Bankruptcy Rules, 1886 to 
1890 (1). That the two conditions are distinct and not concurrent 
also appears from rule 244, which makes it disjunctive, and from 
the latter part of rule 244 (a) (1). Secondly, there is no provision 
for altering the order until after the expiration of two years from 
the date of the discharge. Sub-section 2 of section 8 is a proviso 
for the benefit of the debtor, and there is no equivalent proviso for 
the trustee. Thirdly, section 104, sub-section 1, is a general section, 
and deals with appeals only. Fourthly, it is true that under sub- 
section 7 of section 8 the conditions can run concurrently, but that 
only means that at the end of two years the bankrupt may obtain a 
suspension of the conditions if he pays a composition of so much in 
the pound. 

BiGHAM, J. : The question which I have to determine in this case 
is whether there is jurisdiction in the Court in any circumstances 
to revoke an order of discharge which has been granted under sub- 
section 4 or under clause (iv.) of sub-section 2 of section 8 of the 
Bankruptcy Act, 1890. I am of opinion that there is. The order 
of discharge was made by Mr. Registrar Linklater, and comes 
clearly within the words of section 104. It is therefore an order 
that may be reviewed, rescinded, or varied. 

In what circumstances may it be rescinded or varied ? Clause (iv.) 
of sub-section 2 of section 8 says that an order of discharge may 
require the bankrupt to consent to judgment being entered against 
him for the balance of the debts provable under the bankruptcy. 
The bankrupt in this case has consented to such a judgment, and, 
as I understand, it is said that, having consented to the judgment, 
which is the condition upon which an order of discharge is made, 
there is an end of the matter, and it is not possible to rescind or 
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review the order. But the condition, in my opinion, is more than 
a mere consent to a judgment. It is a consent to a judgment to be 
satisfied in a certain way. It is to be satisfied out of the *' future 
earnings or after-acquired property of the bankrupt in such manner 
and subject to such conditions as the Court may direct." The 
Court in this case has imposed conditions as to how the judgment 
is to be satisfied — namely, by the payment of certain monthly 
instalments, at the rate of 4Z. a month, amounting to 60Z. a year. 
The Act of Parliament says that the Official Receiver or the trustee 
can only require those instalments to be paid out of the " future 
earnings or after-acquired property of the bankrupt." Therefore 
the condition, instead of being a condition merely that he shall 
consent to judgment, is, in my opinion, a condition that he shall 
not only consent to judgment and be bound by the conditions 
imposed upon him by the Court, but that he must devote his 
future earnings and his after-acquired property to the satisfying of 
the conditions placed upon him. It is not the mere consent to tt e 
judgment which is the condition — it is the consent to the judgment 
and the performance of the judgment as well ; and if Mr. Registrar 
Linklater be satisfied that the debtor has been in receipt of earnings 
or of after-acquired property within the meaning of the statute, and 
has not devoted the proceeds to the purpose to which they ought to 
be devoted, then I think he is entitled to say, that the condition of 
the discharge has not been performed, and that the order of dis- 
charge shall be revoked. I need say no more about it. I think 
there is the power, and it may very well be in this case that circum- 
stances have arisen (I do not say that they have arisen, because I 
do not know sufficient about the case) which will justify the 
Registrar in exercising his jurisdiction to revoke the order of 
discharge. 

Application granted. 

Solicitors : Solicitor to Board of Trade, for the Official Receiver. 
J. B. Roberts d Wrightson, for the Debtor. 
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COMMISSIONEES OF TAXATION FOR NEW SOUTH 
WALES V. PALMER AND OTHERS (1). 

1906, December 17 ; 1907, February 8. P. C. 

Bankruptcy — Oroum DebU — Preferential Payment — Bankruptcy Act {New South 

Walee\ 1898 {No. 26). 

In the administration of a bankrupt's estate under the New South Wales 
Bankruptcy Act, 1898, the Grown is entitled to preferential payment over 
all other creditors. 

In re Baynes (2) and Clarkeon v. Attorney- Chneral of Canada (3) dis- 
approved. 

Appeal by special leave from a decision of the Supreme Court of 
New South Wales (Dabley, C.J., and Owbn, J. ; A. H. Simpson, J., 
dissenting), which affirmed the judgment of Walkeb, J., the Judge 
in Bankruptcy. 

The hearing below is reported 5 N. S. W. State Bep. 18. 

Sir R. B. Firday, K.C., Wise, K.C. (of the Colonial Bar), and 
Vaughan Hawking^ for the appellants : 

The prerogative of the Crown is paramount unless it be expressly 
excluded by legislation : In re Oriental Bank Corporation^ Ex parte 
The Grown [1884] (4), and In re Henley d Co. [1878] (5). The 
latter is precisely in point. Though the Bankruptcy Act, 1883, 
deprives the Crown of its priority in some of its sections, it 
is not bound by other sections, and the priority does not, for 
example, extend to the liquidation of a company : In re Bonham, 
Ex parte Poatmaster-Oeneral [1879] (6). The distress of the 
Crown, even though subsequent to that of the subject, takes 
priority: Attorney-General v. Leonard [1888] (7), and applies to 
goods already taken in execution, but not sold: Rex v. Welis 
[1812] (8). The principle was applied in the case of simple 

(1) Coram, Lord Macnaghten, Lord Davey, Lord Bobertson, and Lord 
Atkinson. 

(2) 9 Queenshmd L. £. 33. 

(3) 15 Ontario Bep. 632 ; 16 Ontario Bep. 202. 

(4) 28 Oh. D. 643; 54 L. J. Oh. 327 ; 52 L. T. 172. 

(5) 9 Oh. D. 469 ; 48 L. J. Oh. 147; 39 L. T. 63; 26 W. B. 886. 

(6) 10 Ch. D. 695 ; 48 L. J. Bk. 84 ; 40 L. T. 16 ; 27 W. B. 326. 

(7) 38 Oh. D. 622 ; 57 L. J. Oh. 860 ; 62 L. T. 624 ; 37 W. B. 24. 

(8) 16 East, 278n. 
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contract debts in Reg. v. Bank of Nova Scotia [1886] (9). The 
decisions to the contrary effect relied upon in the Court below of 
In re Baynes [1898] (2), and Clarkson v. Attomey-Oeneral of 
Canada [1888 — 9] (3) are erroneous. The Irish decisions of In re 
Galvin [1897] (10) and In re Corley [1889] (11) support the 
appellant's contention. 

Foote, K.C., and Hansell, for the respondents : 

In re Henley (6) is a case of liquidation, not bankruptcy, and any 
extension to bankruptcy cannot be supported. Ex parte Mavor 
[1815] (12) is distinctly in favour of the respondents. Lord Eldon 
said it was his duty to " hold an even hand between the Grown and 
the creditors." Lord Eldon had previously used language to the 
same effect in IVydoum's Case [1807] (18). The right of the Crown 
was limited in Rex v. Cotton [1751] (14) . 

[They also cited Edwards v. Reg. [1854] (15), Ex parte Temple 
[1814] (16), and The Zoe [1886] (17).] 

Wise^ K.C.f in reply. 

Lord Macnaghtbn delivered the judgment of their Lordships : 

This is an appeal by special leave from a judgment or order of 
the Full Court of New South Wales affirming, by a majority of two 
Judges to one, a decision of the Judge in Bankruptcy. 

The only question involved is whether in the case of the adminis- 
tration of a bankrupt's estate under the New South Wales Bank- 
ruptcy Act, 1898, the Crown is entitled to preferential payment 
over all other creditors. 

In Rex V. WelU (8), in a passage which has been often cited, 

(9) 11 8. 0. Can. 1. 

(10) [1897] 1 Ir. E. 620. 

(11) 23 L. E. Ir. 249. 

(12) 19 Ves. 639. 

(13) UVee. 80. 

(14) Parker, 112. 

(16) 9 Ex. 32, 628 ; 23 L. J. Ex. 166 ; 2 C. L. E. 690; 16 Jur. 384 ; 2 W. E. 
333. 

(16) 2 y. & B. 391 ; 2 Eose, 22. 

(17) 11 P. D. 72 ; 66 L. J. P. 62; 64 L. T. 879; 35 W. R 61 ; 5 Aap. M. 0. 
683. 

8 2 
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Chief Baron Macdonald says (at p. 282), '' I take it to be an incon- 
trovertible rule of law, that where the King's and the subject's title 
concur, the King's shall be preferred." Except so far as the 
Legislature has thought fit to interfere, the rule is one of universal 
application, and perhaps not unreasonable, when it is considered 
that, after all, it only means that the interests of individuals are to 
be postponed to the interests of the community. The rule is 
-enunciated by Lord Cokb in Quick's Case [1611] (18). From Lord 
Coke's time to the present day it has never been questioned as a 
rule of law, and, so far as their Lordships are aware, there has 
never been any attempt on the part of any Court to limit the 
generality of its application except in the present case and in two 
recent cases in the Colonies which will be referred to presently. 

By the Bankruptcy Act of 1898 the estate of the bankrupt is 
vested in an official assignee : section 10. It is one of the duties of 
the official assignee to present to the Court for confirmation a plan 
for the distribution of the assets : section 69. Before the plan is 
confirmed '' the bankrupt and any party interested in the estate, 
and any creditor," may within the prescribed time enter an objec- 
tion in writing with the Begistrar, and the Court upon hearing the 
parties may make such order as it thinks fit : section 71, sub- 
sections 1 and 8. The Court has "full powers to decide all 
questions of priorities and all questions whatsoever whether at law 
or in equity or of fact in any case of bankruptcy coming within the 
cognizance of the Court or which it may deem expedient or neces- 
sary to decide for the purpose of doing complete justice or making 
complete distribution of property in any such case " : section 184, 
sub-section 1. 

The Act also provides that if the bankrupt or any of the creditors 
or any other person is aggrieved by any act or decision of the 
assignee, he may apply to the Court, and the Court may confirm, 
reverse, or modify the act or decision complained of, and make such 
order in the premises as may be just : section 96. 

The Bankruptcy Act of 1898 gives a preference to certain specified 
debts, not including among them or referring in any way to debts 
due to the Crown, and declares that subject to the provisions of the 

(18) 9 Oo. Rep. 129a. 
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Act all debts proved in the bankraptcy shall be paid pan passu : 
section 48, sub-sections 1 and 4. 

The Act, thongh it follows closely the English Bankraptcy Act, 
1888, and adopts almost all its provisions, does not contain any 
section corresponding with section 150 in the English Act, which 
declares that, save as therein provided, the provisions of the Act 
** relating to the remedies against the property of a debtor, the 
priorities of debts, the effect of a composition or scheme of arrange- 
ment, and the effect of a discharge shall bind the Grown." 

According to the evidence before their Lordships, it was the 
practice in New South Wales until the present case occurred for 
the assignee in his plan for the distribution of the assets to make 
provision for the preferential payment of Grown debts. It is stated 
that prior to 1895 Grown debts were so paid without further 
verification than a letter from the Grown solicitor ; but that since that 
time, in accordance with the directions of the late Mr. Justice 
Mannino, claims on behalf of the Grown have been verified by the 
statutory declaration of a responsible officer of the Grown Depart- 
ment concerned who may have knowledge of the matter. 

In the present case the claim on the part of the Grown was 
notified and verified in the usual manner. A plan of distribution 
was presented which did not provide for the preferential claim of 
the Grown. On objection being made, the Registrar refused to 
alter the plan. His decision was affirmed by the Judge in Bank- 
ruptcy, and on appeal by the Full Gourt, Mr. Justice Simpson 
dissenting. 

It can hardly be disputed that in the present case the rights of 
the Grown and the rights of ordinary creditors or ''common 
persons *' (as the phrase is in the old cases) do concur or come 
into competition. It is admitted that the Bankruptcy Act, 1898, 
does not bind the Grown. It would therefore seem, on principle, 
that in the administration of the assets under the direction of the 
Gourt it was the duty of the Gourt to give effect to the Grown's 
prerogative. 

As regards authority both in England and Ireland, the highest 
Gourts in the country short of the House of Lords have upheld the 
prerogative of the Grown. The judgment of the Gourt of Appeal 
in In re Henley d Co. (5) seems to their Lordships, as it did to 
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Mr. Justice Simpson, to be clear upon the point. The decision 
was rested upon two separate grounds and upon two distinct 
prerogatives. It was a case of winding-up, not of bankruptcy. 
The property had not passed out of the company. The Court 
therefore held that the Crown was still at liberty to pursue its 
extreme rights against the company's property, and was on that 
ground entitled to priority. But the Court also held that under 
the other and wider prerogative the claim of the Crown must 
prevail. '' If the matter," said Lord Justice Jambs, " is treated as 
a matter solely of administration of assets under the direction of 
the Court, I think it is also right. Whenever the right of the 
Crown and the right of a subject with respect to the payment of 
a debt of equal degree come into competition, the Crown's right 
prevails. Whether, therefore, the debt is treated as a debt of 
record, or of specialty, or of simple contract, there being a right of 
priority in the Crown, it is right that the debt should be paid." 
The other members of the Court (Lord Justice Bbbtt and Lord 
Justice Cotton) also rested their decision on both grounds 
separately. The reasons of the Lords Justices founded on the 
wider prerogative are summarily dismissed in the Full Court as 
judicial dicta inapplicable to a case where the narrower prerogative 
is no longer capable of being exercised, though the assets are still 
under the direction of the Court vested in a public officer who has 
no beneficial interest in them. Of course, if that view be correct, 
the observations in In re Henley d Co. (5), to which Mr. Justice 
Simpson deferred, were wholly idle and irrelevant. But it is 
impossible to treat a proposition which the Court declares to be 
a distinct and sufficient ground for its decision as a mere dictum 
simply because there is also another ground stated upon which, 
standing alone, the case might have been determined. It is 
equally impossible to suppose that the very learned Judges who 
formed the Court, and who were beyond all others familiar with 
the law of bankruptcy, pronounced a judgment apparently unquali- 
fied and unrestricted in its application, yet '* with the tacit 
exception of administration in bankruptcy," as suggested by Chief 
Justice Griffith, in the case of In re Baynes (2) (at p. 44). 

The judgment of the Court of Appeal in Ireland in In re 
Galvin (10), was a case in bankruptcy, and it is to the same effect. 
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The Court there was composed of Lord Chancellor Ashbourne, 
Chief Baron Palles, Lord Justice FitzGibbon, and Lord Justice 
Walebb, and the judgment of the Court was delivered hy the 
Chief Babon, one of the most learned and accurate Judges on the 
Bench. 

It is difficult to understand the suggestion made in the Court 
below that, because the Crown puts forward its claim to priority 
in the case of the administration of a bankrupt's estate, it must 
therefore be held to have abandoned an undoubted prerogative on 
which it is actually at the time insisting, and to have elected to 
come in with the ordinary creditors. 

The attention of their Lordships was called to the case of In 
re Baynes (2), which has already been mentioned, and a case in 
Ontario : Clarkson v. Attomey-Oeneral of Canada (8), in both of 
which the right of the Crown to preferential payment out of assets 
being administered in bankruptcy was denied. Their Lordships 
have carefully considered those cases. With every respect to the 
Courts by which they were decided, their Lordships cannot help 
thinking that in both cases the learned Judges have not sufficiently 
kept distinct the two prerogatives which formed separate grounds 
of decision in In re Henley <t Go. (5). The judgments are devoted 
in a great measure to a consideration of the prerogative under 
which the Crown was entitled to peculiar remedies against the 
debtor and his property, and of the law and the authorities bearing 
upon it. The principle upon which that prerogative depends is not 
to be confounded with the principle invoked in the present case. 
The prerogative, the benefit of which the Crown is now claiming, 
depends, as explained by Chief Baron Maodonald, in B,ez v. 
fTeZb (8), upon a principle ''perfectly distinct . . . and far more 
general ; determining a preference in favour of the Crown in 
all cases, and touching all rights of what kind soever, where the 
Crown's and the subject's right concur, and so come into 
competition." 

Their Lordships will humbly advise his Majesty that the appeal 
should be allowed, that the plan of distribution should be altered 
so as to provide for the preferential right of the Crown, and that 
the orders of the Registrar, the Judge in Bankruptcy, and the 
Full Court should be discharged except as to costs. 
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Under tibe special circumstances their Lordships do not pro- 
pose to advise his Majesty that the existing orders as to costs 
should be disturbed. 

The appellants, in accordance with the undertaking given when 
special leave to appeal was granted, will pay the costs of the 
first respondent, who alone defended the appeal, as between 
solicitor and client. 

Solicitors : Light dt FiUton, for the Appellants. 

Church, Adams dt Prior, for the Respondents. 
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IDEAL BEDDING CO. v. HOLLAND. 

1907, March 28 ; April 11, 24. Kbkbwich, J. 

Bankruptcy — Avoidance of Settlement — Equitable Reversionary Interest — 
Conveyance in Fraud of Creditors — 13 Eliz, c. &— Judgment Creditor — 
Charging Order — Equitable Execution — Avoidance against Creditors only — 
Form of Order^Costs of TrusUe— Judgments Act, 1838 (1 <& 2 Vict, c. 110), 
s. 14. 

A settlement of equitable reversionary personalty may be a settlement 
made to delay, binder, or defraud creditors within the scope of 13 Eliz. c. 6, 
fiinoe a creditor may reach such property by a charging order under section 14 
of the Judgments Act, 1838, or by the appointment of a receiver by way of 
equitable execution. 

Souih-Westem Loan and Discount Co. v. Hobertson (I) and BoUand v. 
Young (2) followed. 

Dixon V. Wrench (3) distinguished and questioned. 

Tyrrell v. Painton (4) and In re Anglesey (Marquis) , De Galve {Countess) 
V. Gardner (6), discussed. 

Unless the Court is satisfied that no part of the settled property will be 
left for the beneficiaries when the creditors have been satisfied, the proper 
order is that which avoids the settlement as against creditors only. 

The Court has a discretion, at any rate where the order made is in the 
form above stated, to allow the trustees their costs of defending the action 
to set aside the settlement out of the trust funds. 

Merry v. PownaJl (6) followed. 

Elsey V. Cox (7) distinguished. 

Action by the plaintiffs, the Ideal Bedding Co., Limited, of 
Toronto, Canada, on behalf of themselves and all other the unsatis- 
fied creditors of the defendant Christopher Holland, seeking to set 
aside a settlement of reversionary personalty as being fraudulent 
and made with intent to delay, hinder, and defraud creditors. 

In November, 1905, the defendant Holland was acting as book- 
keeper and cashier in the office of the plaintiffs, when it was 
discovered that he had appropriated moneys of the plaintiffs 
amounting in all to 18,802 dollars. Upon this discovery the 
defendant Holland signed a paper acknowledging that he had 

(1) 8 Q. B. D. 17 ; 51 L. J. Q. B. 79 ; 46 L. T. 427 ; 30 W. R. 102. 

(2) [1904] 2 K. B. 824; 73 L. J. K. B. 1030 ; 53 W. E. 67. 

(3) L. E. 4 Ex. 154 ; 38 L. J. Ex. 113 ; 20 L. T. 492 ; 17 W. E. 691. 

(4) [1895] 1 a. B. 202 ; 64 L. J. P. 33 ; 71 L. T. 687 ; 43 W. E. 163 ; 11 Eep. 
589. 

(5) [1903] 2 Ch. 727 ; 72 L. J. Ch. 782 ; 52 W. E. 124. 

(6) [1898] 1 Ch. 306 ; 67 L. J. Oh. 162 ; 78 L. T. 146 ; 46 W. B. 487. 

(7) 26Beav. 95. 
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appropriated this sum, and at the Bame time gave to the plaintiffs 
a bill of sale on his furniture and assigned to them two policies of 
life assurance for 2,000 and 3,000 dollars respectively as security 
for this sum, this security subsequently turning out to be of small 
value. 

He then left for England, and was there arrested on 2 February, 
1906, and lodged in Brixton Gaol pending the completion of 
arrangements for his extradition. 

The defendant Holland was at this time entitled, under the will 
of his father, to a legacy of 500Z. There was also a gift in the same 
will of a fund of 9,000Z. to the testator's widow for life, and then as 
to one-third to the defendant Holland if the widow did not re-marry, 
or if she did re-marry a gift of 1,000Z. on such re-marriage to 
Holland and a third share of 4,000Z., forming part of the 9,000Z. 
fund. There was actually only about 6,000{. to meet this fund, so 
that the debtor's reversionary interest would be probably worth 
not more than 2,0002. under either contingency when in possession. 

While under remand, at the request of the defendant Holland, 
and upon his representation that the Canadian creditors had 
received security, this first sum of 6002. was paid over to him by the 
trustees of the will of the testator, acting through their solicitors, 
Messrs. J. B. C. Burroughs and Son, of Bristol. On 18 February, 
1906, at the defendant's desire, a settlement. was prepared and 
executed by him in prison, by which he settled the reversionary 
interest to which he was entitled under his father's will in favour of 
his wife and infant child and any future children of his marriage. 
The trustees of this settlement were E. A. Sly and A. S. Burroughs, 
a member of the above-mentioned firm, who were both defendants 
to this action. 

An action was commenced by the plaintiffs, in the King's Bench 
Division, claiming the sum of 2,8752. 8^. Ad, ; and on 80 March, 
1906, an agreement was come to between the plaintiffs, the defendant 
Holland, his wife, and E. A. Sly, by which it was provided that the 
plaintiffs should give up their claim to one-half of the sum of 500L 
unconditionally, that certain small payments should be made to 
Mrs. Holland, that the defendant Holland should agree to judgment 
being given for the plaintiffs in the present Chancery action by 
admitting that the settlement of 18 February, 1906, was intended 
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to delay creditors, and that, if judgment were so given, no claim 
shoald be made to the other half of the sum of 6002. On 81 March, 
1906, judgment was recovered in the King's Bench Division for 
2,876Z. 6s. 4d. and costs. 

The present action was immediately thereafter commenced by 
the plaintiffs, and, besides the defendant Holland and the trustees 
of the settlement executed by him, his wife and infant child were 
also made defendants, the last, however, not being added until the 
eve of the hearing. Before the trial of this action the defendant 
Holland was extradited to Canada and convicted on the charge of 
embezzlement. 

The statement of claim asked for a declaration that the indenture 
of settlement of 13 February, 1906, was void as against the plaintiffs 
and the other creditors of the defendant Holland, and that the 
defendants Sly and Burroughs might be ordered to join and concur 
in all acts and things necessary for making the property comprised 
in the said indenture available for satisfying the claims of the 
plaintiffs and all other the creditors of the defendant Holland. 

The only defence put in was that of the trustee Burroughs, for 
whom solicitors other than his own firm were acting. 

Stewart-Smith, K.C., and Howard Wright, for the plaintiffs : 

This settlement was intended to defeat and delay creditors, and 
is bad, as it necessarily has that effect : Freeman v. Pope [1870] (8). 
On the evidence Holland was insolvent at the time of executing the 
deed. 

P. 0. Lawrence, K.C., and Ribton, for the defendant 
Burroughs : 

It is the duty of the trustees to uphold this settlement. In 
order to set aside this settlement it must be shown that .it comes 
within the terms of 13 Eliz. c. 5 — first, by proof of an intention to 
defeat and delay creditors, and that the debtor was then insolvent ; 
and secondly, by establishing that a reversionary interest in 
personalty can be taken in execution by creditors — otherwise the 
creditor is not hindered. 

(8) L. R. 5 Ch. 538 ; 39 L. J. Ch. 689 ; 21 L. T. SIS ; 18 W. E. 906. 
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Oatey, for the infant defendant : 

There is no proof of insolvency as against the infant's interest 
which is sufficient to cause 18 Eliz. c. 6, to apply. That statute 
also does not apply because the only debt of the plaintiffs is by 
reason of their judgment, which is subsequent to the settlement, 
the old debt having merged in the judgment. There is, there- 
fore, no debt now in existence which can interfere with the 
settlement. 

Ebeewich, J., gave judgment on the first point raised by the 
defence, holding that the debtor wished to provide for his wife and 
child to the hindrance of creditors, and that there was sufficient 
proof of insolvency. Further argument was invited on the second 
point as to whether the interest of the debtor was within 18 Eliz. 
c. 6, or not. 

Stewart-Smith, K.C., for the plaintiffs: 

Anything that tends to disturb or hinder a creditor in any step 
of his action brings the statute 18 Eliz. c. 5, into operation. 
Assuming that this is an interest in residuary personal estate, it is 
said that you cannot reach it by execution, and therefore by settling 
it no wrong is done to creditors. But there is a remedy in the 
nature of equitable execution, and this remedy has been hindered 
by the settlement, since, while it stands, no receiver can be appointed. 
The Court would otherwise have jurisdiction to appoint such a 
receiver : Tyrrell v. Painton [1894] (4). The receivership order does 
not of itself constitute a charge, but there are circumstances which 
may entitle a judgment creditor who obtains such an order to 
priority over other creditors: per Lord Eshbr in Levasseur v. 
Mason d Barry, Limited [1891] (9). On the analogy of that case, 
when the life interest of the testator's widow in this fund terminates, 
the rights of a receiver previously appointed would relate back to 
the date of his appointment: In re Anglesey {Marquis), De Oalre 
(Countess) v. Gardner [1908] (5). The fact that the process of 
remedy is a new one since the date of the statute does not matter, 
since added statutory facilities for recovery and new remedies are 

(9) [1891] 2 Q. B. 73 ; 60 L. J. Q. B. 659 ; 64 L. T. 761 ; 39 W. R. 596. 
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inolnded in its operation as they arise : Blenkinsopp v. Blenkinsopp 
[1862] (10). 

In the second place, the plaintiffs can get a charging order under 
the Judgments Act, 1888, s. 14, upon the stocks set aside to meet 
this legacy. This case is not like that of Dixon v. lVrench[1669] (8), 
where the judgment debtor was only interested in a share of 
unascertainable residue with an imperative direction to convert. 
Section 14 extends the remedy of a charging order to a debtor*s 
interest whether in possession or reversion, vested or contingent. 
The stocks may stand in the names of persons who are trustees for 
others besides the debtor: South-Western Loan and Discount Co. v. 
Robertson [1881] (1). In the present case the legatees have an 
interest in the specific trust securities and these can accordingly 
be reached by the judgment creditor : BoUand v. Young [1904] (2). 

It is said in Norcutt v. Dodd [1841] (11), that you cannot reach 
reversionary property by the statute of Elizabeth alone. But any 
interest of a debtor which a later statute or judicial practice (as in 
the case of equitable execution) enables the creditor to reach, if not 
disposed of by the debtor, comes within the statute of Elizabeth, 
even in cases where a charging order is inappropriate : Ooldsmitk 
Y. RusseU[1856] {12). 

If, as contended on behalf of the infant, by getting a judgment 
the plaintiffs' then existing debt has gone, and they are therefore 
creditors subsequent to the settlement, then it is true that a fraudu- 
lent intent must be shown ; but it has been decided that there was 
such a fraudulent intent in this case. 

P. 0. Lawrence, K.C., for the defendant Burroughs : 

As was said in In re Shephard, Atkins v. Shephard [1889] (13) > 
equitable execution is not execution. This remedy does not enable 
the creditors to get hold of any part of the property. The receiver 
himself cannot obtain a charge or a sale in the case of a rever- 
sionary interest, and therefore this remedy does not fall within the 
statute of Elizabeth, since, if a creditor could not have obtained a 

(10) 1 De G. M. & G. 495 ; 21 L. J. Oh. 401 ; 16 Jur. 787. 

(11) Or. & Ph. 100; 10 L. J. Oh. 296. 

(12) 6 De G. M. & G. 647; 25 L. J. Oh. 232 ; 1 Jur. (n.S.) 985; 3 W. E. 
218. 

(13) 43 Oh. D. 131 ; 59 L. J. Oh. 83 ; 63 L. T. 337 ; 38 W. E. 133. 
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charge or a sale, there is nothing that he has been " hindered '" 
from doing by this settlement. That is not contradicted by Tyrrell 
V. Painton (4), since what was said there was that the appointment 
of a receiver did not create a charge but might possibly be useful 
in the particular case, since it prevented the debtor from himself 
receiving the proceeds of sale. It was not suggested that the 
appointment of a receiver prevented the debtor from dealing with 
the fund. The cases of Levasseur v. Mason Jk Barry, Limited (9), 
and In re Anglesey (Marquis) (5), may be distinguished from the 
present case by the fact that the interest there was in possession 
and not in reversion. Besides, in In re Potts, Ex parte Taylor and 
Sons [1898] (14), which is a similar case, Lindley, L. J., states that 
the appointment of a receiver is " simply an uncompleted process 
to obtain payment of money," and creates no charge. The case 
of Norcutt v. Dodd (11) was considered in Edmunds v. Edmunds 
[1904] (15), where it was intimated that where no process of effectual 
execution — as, for instance, against an equitable reversionary 
interest — existed, the property was outside the operation of 13 
Eliz. c. 6. 

The debtor's interest in this property cannot be attached under 
section 14 of the Judgments Act, 1888. The principle of Dixon v. 
Wrench (8) applies, since the present investments of the trust may 
be altered before the death of the tenant for life. The operation 
of these Acts depends upon there being a right to have the specific 
property transferred in specie. In the present case there will have 
to be a sale of all the securities unless all the parties entitled are 
sui juris and agree to a partition. 

Ebkbwioh, J. : After hearing the evidence, I was satisfied that 
the insolvency of the settlor at the date of the settlement in ques- 
tion was sufficiently proved, and that the circumstances under 
which the settlement was executed were such as to render it 
obnoxious to the statute 18 Eiiz. c. 5, if, having regard to the pro- 
visions of that statute and the property purporting to be conveyed, 
the settlement ought to rank as one made to delay, hinder, or 

(14) 10 MorreU, 52 ; [1893] 1 a B. 648 ; 62 L. J. a B. 392 ; 69 L. T. 74 
41 W, R 337 ; 4 Eep. 305 

(15) [1904] P. 362 ; 73 L. J. P. 97 ; 91 L. T. 568. 
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defraud creditors. On the question whether the settlement was of 
this character I reserved judgment. The solution of that question 
depends on this : Would the settlement, if it stands, take anything 
out of the reach of the creditors? or, in other words, would they 
be in any worse position than if the settlement had never been 
executed ? 

It was said that the plaintiffs are not entitled to sue on this 
footing, because, although they were undoubtedly creditors at the 
date of the settlement, their debt has been merged in a judgment 
recovered by them against the settlor, and can no longer support a 
right of action. The answer to this is that, even if the plaintiffs' debt 
ought to be strictly regarded as subsequent to the settlement, the 
plaintiffs can sue in respect thereof, there being sufficient evidence 
that debts due at the date of the settlement still remain unpaid. 

Probably the operation of no statute has been affected so much 
by subsequent legislation as that of 18 Eliz. c. 5. Property which 
was not originally within the reach of creditors has from time to 
time been brought within their reach, and, whenever that has been 
done, the Courts have been prompt to recognise that such property 
can be disposed of fraudulently as against creditors — that is, so as 
to delay, hinder, or defraud them in pursuing newly conferred 
rights of procedure. It was but faintly, if at all, contended that 
the property comprised in the settlement in question, to be 
presently described, fell within the mischief of the statute by any 
subsequent alterations of the law other than two — namely, first, 
the Judgments Act, 1888, s. 14 ; and secondly, the modern pro- 
cedure known as equitable execution — and I do not propose to deal 
with any others or the authorities respecting them. 

In order to see whether the plaintiffs' rights have by these two 
specified alterations been in any wise enlarged, it is necessary to 
consider what the debtor had to convey by the settlement. It 
purports to deal only with the interest of the settlor under the will 
of his father John Holland. By that will the testator gave all his 
residuary estate, which consisted of personalty, upon trusts for sale 
and investment of the proceeds, and he directed the investments 
to be held upon trust to pay his wife the annual income on the 
sum of 9,000L for her life or widowhood, and on her second 
marriage to pay her the income of 4,000L for the remainder of her 
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life. He further directed that on her second marriage there should 
be made certain payments, including one of 1,000Z. to the settlor, 
his son Christopher Holland, and that on her death what remained 
of the 9,000{. should be divided between his sons, the said Chris- 
topher Holland taking one-third. He disposed of the rest of his 
estate over and above the 9,0002. in favour of his sons ; but that is 
immaterial, as there was not more than enough to provide the 
9,000{. The wife is still alive, and there has been no second 
marriage, and the 9,000i. is now represented by divers invest- 
ments, which include a mortgage as well as stocks, in the names 
of the trustees of the will. The interest, therefore, of Christopher 
Holland, the settlor, has all along been, and still is, an equitable 
reversionary interest in the funds representing the 9,0002., the 
investment of which may, of course, vary from time to time. Can 
such an interest be reached by a charging order under the provi- 
sions of the Judgments Act, 1888, s. 14 ? Applicants under that 
section must be judgment creditors; but the plaintiffs fill that 
character, and the provisions of the section are conceived in such 
wide language that they apparently cover any case in which the 
judgment debtor has an equitable interest. There was raised in 
South'Weitem Loan and Discount Co. v. Roheii^on (1) the question 
whether the section ought to be confined to cases where the judg- 
ment debtor is solely interested in the trust funds ; but this was 
decided in the negative, and the point has, so far as I am aware, 
never again been mooted. The same case is an authority for hold- 
ing that the provisions of the section extend to a reversionary 
interest — an extension which must now be treated as established, 
even apart from the Judgments Act, 1840, s. 1. The case of 
Bolland v. Young (2) is a recent and further authority on this 
point. Against these there was cited Dixon v. Wrench {9). As 
regards that case, it is sufficient to quote the language of Lord 
Justice Stirling in BoUand v. Young (2), who says that the judg- 
ment '^ seems to have proceeded on the ground that in that case 
there was an imperative obligation to convert the shares into 
money at a definite time, and that the only interest of the judg- 
ment debtor was in the proceeds of that conversion, and not in the 
shares." Here again, to use the language of the Lord Justice, there 
is no imperative trust for sale, and the judgment debtor may 
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hereafter acquire an absolute title to a portion of the trust property in 
specie, and so long as it remains unsold he has an interest in it. Bead- 
ing the observations which I have thus adopted, with the comments 
of the Lord Justice in the same case on Cragg v. Taylor [1866] (16), 
I venture to doubt whether Dixon v. Wrench (8) can be relied on as 
an authority to-day ; but at any rate it is distinguishable from the 
present case on the grounds above stated. My conclusion, therefore, 
is that the plaintiffs might by proper proceedings have obtained a 
charging order on Christopher Holland's interest under his father's 
will, and that the assignment of that interest in settlement has 
delayed, hindered, or defrauded them within the meaning of the 
statute. 

I had contemplated going somewhat fully into the question 
whether Christopher Holland's interest under his father's will 
could be reached by the process termed equitable execution, so 
that a settlement interfering with that process would be brought 
within the mischief of the statute of Elizabeth. After consulting 
many authorities and pondering over the matter, I have come to 
the conclusion that fuU treatment of this question would require 
something in the nature of a lecture or treatise, which it is better 
to avoid unless absolutely necessary. My observations, therefore, 
do not pretend to be exhaustive. The authorities bearing on the 
point cannot be said to be wholly satisfactory, and the law must be 
taken to be still in the making. It seems to me that this remedy 
is competent in any case in which equity would of old have stepped 
in to enjoin or remove an obstacle to the enforcement of legal 
process (see Harris v. Beauchamp Bros. [1894] (17), and the prac- 
tical application of that doctrine is to be seen from the passage from 
Mitford on Pleading cited in the same case, and the language used 
by Lord Justice Davey. I do not pause to consider the proper 
meaning of the term " equitable execution." That has been done 
again and again, and all practitioners are perfectly aware that there 
is no execution at all, but that by the appointment of a receiver the 
judgment creditor can prevent the receipt by his debtor of anything 

(16) L. B. 1 £x. 148 ; 3d L. J. Ex. 92; 4 H. & C. 158; 12 Jur. (n.s.) 320; 
13L. T. 756; 14 W. E. 399. 

(17) [1894] 1 a B. 801, 807; 63 L. J. Q. B. 480,483; 70 L. T. 636; 42 
W. B. 461 ; 9 Bep. 663. 

M. — VOL. XIV. 9 
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to which he is equitably entitled. Notice of the appointment to the 
trastees in possession is, of coarse, necessary to perfect the title of 
the receiver, but this it would be his first duty to give. The ques- 
tion whether the Court could or would appoint a receiver of an 
equitable reversionary interest was distinctly raised in Tyrrell v. 
Painton (4), and the appointment was made on the express ground 
that, according to the authorities, that relief is a proper remedy 
when an elegit cannot be issued. Lord Justice Lindley, while 
recognising the difficulty that during the life of the tenant for life 
there would be nothing for the receiver to receive, concurred in 
thinking that the appointment might properly be made, and thought 
that it might possibly be useful. I have no doubt that this decision 
and the principle of it have been frequently followed and applied, 
and that the plaintiffs might have obtained the appointment of a 
receiver in this instance. Of the real practical effect of such an 
appointment there is, perhaps, some reason for doubt, the authori- 
ties not being altogether explicit. It was established in Flegg v. 
Prentis [1892] (18) that no declaration of charge can be made on a 
judgment debtor's reversionary personalty in favour of a judgment 
creditor who has obtained such an appointment ; and it follows that 
the judgment creditor has no right to have his.debt raised by sale 
or mortgage of that subjected to the receiver. And it was decided 
in In re Potts (14) that the order appointing a receiver does not 
make the judgment creditor a secured creditor within the meaning 
of the Bankruptcy Act, 1888. What, then, is the utility of such 
appointment indicated by Lord Justice Lindlby in Tyrrell v. 
Painton (4) ? The Lord Justice, to some extent, answers the 
question himself. He says, ** The appointment of a receiver does 
not create a charge, but it operates as an injunction to restrain the 
defendant from himself receiving the proceeds of sale." And in 
In re Anglesey {Marquis) (5), Mr. Justice Swinfbn Eady explains by 
reference to Levasseury. Mason d Barry, Limited (9), the advantage 
of obtaining such an order. The same learned Judge, in the same 
case, in a passage immediately preceding that to which I have just 
referred, says, '' in my opinion it prevents the debtor from dealing 
with the moneys to the prejudice of the judgment creditor ; and it 
also prevents any subsequent judgment creditor from gaining 
(18) [1892] 2 Ch. 428 ; 61 L. J. Ch. 705 ; 67 L. T. 107. 
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priority over the creditor obtaining the order, if at the date when 
obtained the property of the judgment debtor cannot be taken in 
execution or made available by any other legal process."' It was 
urged in argument that this statement by Mr. Justice Swinfbn 
Eaby, that the appointment of a receiver prevents the debtor 
from dealing with the moneys to the prejudice of the judgment 
creditor, goes beyond and, indeed, contravenes other judicial expres- 
sions on the same point. That may be so ; but I venture to think 
that his statement of the law will eventually prove to be sound. I 
do not myself see how the Court, after restraining the defendant 
from himself receiving the property, can stop short of granting 
whatever injunction is necessary to prevent its being received by 
others. The equitable principle involved in Yescomhe v. Landor 
[1859] (19), which has been adopted in other cases, points in that 
direction. But, be that as it may, I have said enough to show that 
the appointment of a receiver has some utility, and is of some 
advantage to the judgment creditor as regards the equitable 
reversionary interest of the judgment debtor ; and that suffices 
to bring the assignment of that interest, which prevents the 
appointment of a receiver^ within the mischief of the statute 
18 Eliz. c. 6. 

Therefore, in my opinion^ this settlement cannot stand against 
the creditors of the settlor represented by the plaintiffs, and they 
are entitled to judgment. 

Stewart-Smith, K.C., for the plaintiffs : 

The order to which the plaintiffs are entitled is that on page 2846 
of 8 Seton's Judgments (6th ed.) : '' Declare that the indenture is 
fraudulent and void as against the creditors of Christopher Holland 
and let the defendants *' (the trustees) '' within a time to be arranged 
deliver up the indenture to the plaintiffs to be cancelled." 

The trustees should pay the costs of the action, or at least be 
given no costs out of the fund. As to the first, they became trustees 
knowing the circumstances, and on the merits of the case ought to 
be ordered to pay costs. There is no jurisdiction to give them costs. 
It has been decided that the fund belongs to the creditors, and there 
is nothing being administered by the Court out of which they can 

(19) 28 Beav. 80; 28 L. J. Ch. 876 ; 5 Jnr. (n.s.) 780 ; 7 W. R 534. 

9 2 
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have their costs : Elaey v. Cox [1858] (7). This is not a case like 
Dutton V. Thompson [1888] (20), where the settlement was only 
partly set aside. 

P. 0. Latormce, K.C., for the defendant Burroughs : 
The proper order is that made in Reese River Silver Mining Co. 
V. Atwell [1869] (21), where it was not clear what the amount of 
the debts would be. The settlement cannot be wholly set aside in 
the present state of the evidence as to the amount of the debts and 
the value of the security given. If the settlement is only set aside 
as against creditors, the Court can give the trustee his costs of this 
action : Dutton v. Thompson (20). 

Eeeewich, J. : As to the form of the order, the settlement is only 
void as against the creditors. I have some information about them^ 
but not full information. There may be some of whom we have 
not yet heard ; some of the others may not after all rank for the 
sums expected ; and there has been some provision for the payment 
of the debts. It is impossible to say exactly what amount is required 
to pay the creditors twenty shillings in the pound on their provable 
debts. Then, again, I do not know what the value of the property 
is, though I know it cannot exceed a certain sum. I can draw a 
reasonable inference that there will not be sufficient to pay the 
creditors in full, but it is not a certainty. However, whether it is 
a certainty or not, I think I ought to make the order in a form 
which will be applicable to other cases in which the uncertainty 
may be greater. 

I have no doubt that form 1 on page 2845 of volume 8 of 8eton's 
Judgments is an old form. Notwithstanding, I venture to think it 
is not correct. It was not regarded, I think I may venture to say, 
in old times, that after all there might be a surplus and that the 
beneficiaries would be entitled to the surplus if the deed could only 
be set aside as against the creditors. Therefore it seems to me 
wrong to say that the settlement is to be given up and cancelled. 
If the settlement is gone altogether, and there should turn out to be 
a surplus, the beneficiaries under it can only claim it by independent 

(20) 23 Ch. D. 278 ; 62 L. J. Oh. 661 ; 31 W. E. 696. 

(21) L. R. 7 Eq. 347 ; 20 L. T. 163 ; 17 W. B. 601. 
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subsequent proceedings. That must be wrong. It seems to me 
that the Court, unless it is satisfied and can make it appear on the 
face of the order that it is satisfied that nothing can in any possible 
event come to the beneficiaries, ought to provide for setting aside 
the settlement only so far as is required for the payment of creditors. 
That is lost sight of in directing the deed to be cancelled. Form 
No. 8 on page 2846 of Seton gives the plaintiffs all that is necessary 
on that footing. The case from which that form is taken may be 
entirely different from this one, but the form seems applicable, with 
some alterations, to other cases. The form is that the defendants, 
the trustees, ''join and concur in all acts and things necessary for 
making the property comprised in the '* (settlement) " available for 
satisfying the claims of the plaintiffs and all other the said creditors " 
of Christopher Holland. If an absolute assignment is necessary to 
some purchaser or mortgagee, then the defendants must concur* 
But they must see, before they part with the whole interest, that 
that interest down to the last penny is required for the payment of 
creditors. 

The propriety of this part of the order bears not at all upon the 
costs of the trustee. The order leaves him a trustee for the 
creditors, and he will of course have his costs of joining in making 
an assignment to them. I pass to the costs of the present action. 
Of the two trustees, one for good reasons is not here at the trial, 
and I make no order as to him. The difficulty is about the other 
trustee. He did not concur in the agreement to which his fellow 
trustee was a party, and he has done his duty in defending the 
interests entrusted to him. No doubt it was formerly considered 
that if you set aside a settlement, logically there would no longer 
be any trustees or trust fund, and the Court would have no juris- 
diction to give the trustees costs out of the trust funds, there being 
really no trust property. That is the decision in Elsey v. Cox {7). 
But the law now is as I explained it in Merry v. PotvnaU [1898] (6). 
The matter was gone into in Dutton v. Thompson (20), which I 
understand to have altered the position entirely. The Court has a 
discretion extremely difficult and responsible, but still one which it 
is competent to exercise, and which it is bound to exercise so far as 
it can. Take two extreme cases : first, the case of a trustee who is 
one of the ** promoters " of the settlement intending to take property 
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belonging to a debtor out of the reach of his creditors ; if he comes 
and defends the settlement I apprehend that the Court will at least 
give him no costs. At the other extreme, take a trustee who is 
not an original party, but has come in by new appointment, know- 
ing nothing of the circumstances. It seems to me clear that the 
Court would exercise its discretion with regard to his costs. This 
case falls within those extreme limits. The trustee knew a good 
deal, and in his knowledge of the circumstances he approaches the 
first class I have explained. But I cannot satisfy myself that he 
knew the settlement could be wholly void as against creditors. He 
did not know what the debts were ; he knew some security had 
been given, and I cannot properly infer that he supposed there 
would be nothing remaining for settlement upon the destitute 
family. I ought to give him credit for acting in good faith. Then 
he finds that his co-trustee has debarred himself from protecting 
the settlement. It is his duty to come here and endeavour to 
protect it for the benefit of those who are beneficiaries under it. 
If I say a man in that position is not to have his costs, the next 
time a settlement is to be attacked I shall have no trustee to pro- 
tect it. He will content himself with either not appearing, or 
taking care that all counsel has is a '' hand-brief " — that is, a brief 
without materials — so that I shall get no assistance from counsel 
for the trustee at all. That is a result to be deplored, but I do not 
think it ought to influence me in considering whether in a particular 
case the trustee ought to pay costs or have no costs. Here I cannot 
impute to the trustee any knowledge that he was doing anything 
unlawful as against the creditors. I must credit him with realising 
that there was something to be protected, and that this was the 
best way to protect it. On the whole, I think that I shall be 
exercising my discretion fairly by saying that he is to have his 
costs out of the trust estate ; and, if he has them at all, of course 
he must have them as between solicitor and client. 

Solicitors : Freshfields^ for the Plaintiffs. 

OuBcottCy Wadham d Co., for the Defendant Trustee. 
0. B. Thomas, for the Infant. 
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In re a. J. HARRIS, Ex parte THE TRUSTEE. 
1906, February 5. Bigham and Darling, JJ. 

Bankruptcy — TruM/erof Bankrttpfs Business to Limited Company^*' Fraudulent 
Conveyance"— Bankruptcy Act, 1883 (46 <fe 47 Vict. c. 52), s, 4, sub-s, 1 (6). 

A trader being in difficulties transferred Job assets to a company in the 
bond fide hope of thereby benefiting his creditors. His assets were estimated 
at 2,0002., and his debts at 1,000/. The consideration for the transfer was an 
undertaking by the company to pay his debts and the allotment of ninety-four 
shares and debentures of the nominal value of 1,000/. The debentures 
could not be enforced until interest was two months' overdue — i.e., eight 
months from their issue, or until execution was put in against the company. 

Held, that this transfer did not necessarily tend to defeat or delay 
creditors, was not a fraudulent conveyance within section 4, sub-section 1 (5), 
of the Bankruptcy Act, 1883, and should not be set aside as void against 
the trustee in bankruptcy. 

Appeal from a decision of His Honour Judge Bompas, E.G., in 
the county court at Bradford. 

The bankrupt had carried on business as an electrical engineer 
and dealer in electric fittings since 1892. 

In August, 1903, he borrowed from William Mitchell, the 
petitioning creditor, 600/. at 5 per cent, interest without any 
security but a promissory note payable on demand. At the same 
time Mitchell's son, Joseph William Mitchell, was apprenticed to the 
bankrupt for three years, with the option of putting capital into the 
business and becoming a partner at the end of his apprenticeship. 

In April, 1905, the bankrupt became in arrear with the interest 
on the loan and asked Mitchell to let the payments of interest stand 
over for a time, and further suggested that J. W. Mitchell should 
at once enter into partnership with him and bring fresh capital 
into the business. Mitchell refused to consent. 

On the 16th of May the bankrupt again wrote to Mitchell asking 
him to let his son come into the business as a partner and bring in 
200L capital. Mitchell again refused and advised the bankrupt to 
try to get an overdraft from his bank, which the bankrupt did try 
but without success. 

On the 27th of May the bankrupt's solicitors wrote to Mitchell 
that the bankrupt was being pressed by his creditors, and suggested 
that J. W. Mitchell's apprenticeship should be terminated, but the 
parties came to no agreement on the matter. 
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About the end of June Mitchell heard a rumour that the bank- 
rupt was about to turn his business into a limited company, and 
had an interview with him on the subject. The bankrupt admitted 
that he had thought of doing so, but said that he had practically 
given up the idea, and promised not to deal with his assets without 
Mitchell's consent. 

Nevertheless, on the 8rd of July, without consulting Mitchell, the 
bankrupt registered the company of A. J. Harris 4; Co., Limited, 
with a capital of 2,0002. in 11. shares ; and on the 7th of July 
executed a transfer of all his assets to the company for 1,0942. — 
94Z. in shares, 7502. in debentures, and 2502. in cash. The com- 
pany undertook to pay the bankrupt's existing debts, estimated 
at 1,0002. 

The assets were estimated to be worth 2,0002., made up of stock, 
1,1702. ; plant, 6622. ; book debts, 2682. 

No shares were issued to the public, and only 228 were issued in 
all — 7 to the signatories, 94 to the bankrupt, 87 to his wife for an 
alleged debt, and 20 each to the two directors, Fawcett and Myers, 
as qualification shares. 

A board meeting was held on the 19th of July, when it was 
resolved, with the bankrupt's consent, that he should be paid the 
sum of 2502. in debentures instead of cash as agreed. 

The bankrupt said that he had agreed to take payment of this 
sum in debentures because he wanted them as a good investment, 
but he was in such straits at that time that he had to borrow 202. 
on a bill of sale on the following day (the 20th of July). 

By the terms of the debentures interest was payable thereon 
half-yearly, and no proceedings could be taken to enforce the 
security until interest had been unpaid for two months after it had 
become due. Consequently no proceedings could be taken upon 
the debentures until eight months from the date of their issue 
unless a judgment was obtained against the company and execution 
put in, in which event they also were enforceable. 

On the 28th of July Mitchell obtained judgment against the 
bankrupt for the amount of his loan and interest, and, having issued 
a bankruptcy notice, he presented a petition on the 8th of August, 
upon which a receiving order was made against the bankrupt on 
the 18th of August. 
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Adjudication followed, and a trustee was appointed, who moved 
in the county court at Bradford to set aside the assignment to the 
company as a fraudulent conveyance. 

Prior to serving the notice of motion the trustee obtained a 
private examination of the bankrupt, who stated that before the 
assignment he had been pressed by his creditors, he could not get 
J. W. Mitchell, or another man whom he had approached, to join 
him as partner, and had been refused an overdraft from his bank. 
He thought he could raise capital by forming a company, and that 
he would be able to borrow on the debentures allotted to him and 
repay Mitchell's loan. The bank, however, had refused to lend 
anything on the debentures. 

The county court judge dismissed the motion, and the trustee 
appealed. 

Frank Mellor, for the appellant : 

The effect of the assignment by the bankrupt was to delay his 
creditors. When pressed he assigned his property in such a way 
as to put it out of the creditor's power to get anything but shares 
and debentures: In re Wood, Ex parte Luckes [1872] (1). 

[BiOHAH, J. : If he had sold for cash it would have been a proper 
transaction. Here he has sold for debentures charged on the 
property transferred. Do they honestly represent the property 
parted with ?] 

The creditors cannot be compelled to take debentures. Wbight, J., 
pointed out in In re Slobodinsky, Ex parte Moore [1908] (2), that 
debentures and shares are not the same as cash. Here the deben- 
tures cannot be enforced for eight months from their issue. 

[He cited Smith v. Cannan [1868] (3) ; In re Carl Hirth, Ex pai'te 
Official. Receiver [1899] (4) ; WheatUy'% Trustee v. WlieatUy dt Co., 
Limited [1901] (5). 

(1) L. R 7 Oh. 302 ; 41 L. J. Bk. 21 ; 26 L. J. 113 ; 20 W. E. 403. 

(2) 10 Manson, 341 ; [1903] 2 £. B. 517 ; 72 L. J. K. B. 883 ; 89 L. J. 190 ; 
62 W. R. 166. 

(3) 2 EL & Bl. 36 ; 22 L. J. a B. 290 ; 17 Jur. 911 ; 1 W. B. 338. 

(4) 6 l£anson, 10; [1899] 1 Q. B. 612 ; 68 L. J. a B. 287 ; 80 L. J. 63; 47 
W. R 243. 

(6) 86L.T. 491. 
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Warigh, K.C., and Newell, for the respondents : 

This was a bond fide transaction ; the bankrupt handed over his 
business to the company without charging anything for the 
goodwill; the company undertook to pay his debts, and the 
debentures became enforceable as soon as execution is put in 
against the company. It is not a transfer for a past consideration. 

Frank Mellor, in reply : 

The company are no better able to pay the debts after they have 
issued the debentures than the debtor was when he had the assets 
free. The creditors never agreed to the transfer of his liability to 
the company, consequently he has not got rid of his liability. 

[BiGHAM, J.: The trustee can sue the company and put in 
execution, when the debentures will become enforceable.] 

The creditors could not sue the company ; the debtor, not the 
company, was liable to them ; they would have had to compel the 
debtor to sue the company. 

[He cited In re Sharp, Ex parte Gundry [1900] (6).] 

BiGHAM, J. : The question in this case is whether this transaction 
naturally tended to defeat and delay creditors, and was therefore a 
fraudulent conveyance within section 4, sub-section 1 (6), of the 
Bankruptcy Act, 1883. 

The facts are these : The debtor was in di£Qculties and cast about 
for a way to get out of them. He had more than enough assets — 
they were estimated at 2,0002. and his debts at about 1,0002. — but 
he could not realise them. He thought he could make his estate 
liquid by turning his business into a company, and that he would 
so get something to pay his debts with. He therefore transferred 
his business to a company in exchange for an undertaking by the 
company to pay his debts and the allotment to him of ninety-four 
shares and 1,000Z. in debentures. It is said that he thereby neces- 
sarily defeated or delayed his creditors, and that it was a fraudulent 
gift, delivery, or conveyance. He honestly believed it to be for the 
advantage of his • creditors, therefore it cannot be a fraudulent 

(6) SSL. T. 416. 
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transaction within the statute. He did not delay his creditors by 
changing the character of his assets. He was entitled to sell them 
for money, or for promissory notes, or for other goods. I think 
that he was acting within his rights and that this appeal must be 
dismissed. 

Darling, J. : I have much doubt whether the cases cited do not 
establish the case put forward by Mr. Mellor. Still I take it here 
that the debtor acted honestly in the interest of his creditors, 
hoping that he would improve the value of his business and have 
the means of paying them. I therefore assume that the conveyance 
was made honestly as far as the debtor was concerned, and that he 
had no sinister or oblique motive in making it. It is, however, 
said to amount to an act of bankruptcy as necessarily tending to 
defeat and delay creditors, and though not dishonest per se, to be 
" fraudulent " within section 4, sub-section 1 (b). If that be so, 
*' fraudulent " would appear to have no meaning whatever, and I 
must admit that the decisions in Smith v. Cannan (3), and In re 
Wood, Ex parte Liickes (1), do seem to amount to that. 

Nevertheless in this case I think that the creditors could have 
sued the debtor and seized the debentures in execution, and though 
when they got them they might not have been able to put them in 
force, still I think they could have sold them as easily as the electric 
fittings which they represented. I therefore agree that this appeal 
should be dismissed. 

Solicitors : Stamford dt Metcalfe, Bradford, for the Appellant. 

Wynne-Baxter dc Keehle, for Banks, NexveU, do 
Hammond, Bradford, for the Respondent. 
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In re HAERISON and INGEAJkf, Ex paetb 
WHINNEY. 

1906, August 10. Bioham, J. 

BaTtkrwptcy — Pledge of Share Certificates with Bankrupt — Disappearance of 
Pledgor — Power of Sale by Trustee in Bankruptcy — Directions as to Advertise- 
meni. 

Where certain share certificates had been pledged with a firm which after- 
wards became bankrupt, and the pledgor had disappeared without repaying 
the loan, the trustee in bankruptcy was given permission to sell the shares 
after advertising for the pledgor as directed by the Court. 

Application for directions by the trustee in the bankruptcy. 

In 1874 a Mile. Ninet had pledged with the bankrupt firm three 
bonds of 400 francs each in the Turkish Lottery Loan and six 
Ottoman Eailway shares of 20L each as security for a loan of 85i. 

In 1888 the pledgor returned to France without having repaid 
the loan. On the subsequent bankruptcy of the firm, the loan 
being still unpaid, the bonds and shares came into the possession of 
the trustee in the bankruptcy. The amount of the loan with interest 
came to more than the value of the bonds and shares. The shares 
were saleable in London, but the bonds being lottery bonds were 
only saleable on the continent. The trustee had made inquiries, 
but had not succeeded in fijiding the address of the pledgor, and was 
consequently unable to serve her with a notice to pay off as was re- 
quired in the case of De Verges v. Sandeman, Clarke dt Co. [1902] (1), 
so as to put himself in a position to sell the bonds and shares. Under 
these circumstances the trustee applied to the Court for directions. 

Bigham, J., directed the trustee to advertise in one French and 
one English newspaper that the shares would be sold unless the 
pledgor redeemed them within one month, and ordered that after 
the expiration of that month, if no claim to redeem was made by 
the pledgor, the trustee should sell the shares and apply the pro- 
ceeds to the payment of the loan and interest, the costs of the 
advertisement and of the application to the Court. No order was 
made as to the lottery bonds. 

Solicitors : Black dt Oamett. 
(1) [1902] 1 Ch. 679 ; 71 L. J. Oh. 328 ; 86 L. J. 269 ; 60 W. E. 404. 
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In re a BANKBUPTCT NOTICE. 
1906, December 18. C. A. Yaughan Willums, Flbtchbr 

MOULTON, AND BuCKLEY, L JJ. 

Bankruptcy Notice — " Final Judgment** — Joinder of Separate Judymente — Bank' 
ruptcy Act, 1883 (46 dk 47 Vict. c. 62), «. 4, eub-a. 1 {g). 

A bankruptcy notice is bad if founded upon two separate judgments, 
though the one judgment is on the claim in an action and the other judg- 
ment on a counterclaim in the same action. 

In re Low, Ex parte Argentine Odd Fields Co. (1) followed. 

This was an appeal by a debtor from a receiving order made 
against him by Mr. Registrar Giffard. The act of bankruptcy on 
which the petition was founded was non-compliance by the debtor 
with a bankruptcy notice issued under the following circumstances. 
An action had been brought by P. Allen and Garner against the 
debtor to recover 1052. 11«. Id. alleged to have been lent to him 
together with interest thereon at 5 per cent. The debtor's defence 
to the claim was that the loan in question was not a personal one, 
but was made for the purposes of a building scheme, and the debtor 
counterclaimed against the plaintiffs and also against J. Allen and 
E. Allen for damages for fraudulent conspiracy. In the result the 
action was compromised on the terms of the debtor consenting to 
judgment for 1062. and costs being entered for the plaintiffs on the 
claim, and to judgment being entered for the plaintiffs and J. Allen 
and E. Allen for the costs of the counterclaim, to be taxed on the 
counterclaim. The amount thus due under the judgment on the 
claim was 2802. 8«. lOd., under the judgment on the counterclaim 
281L 168. Id. On 9 May, 1906, P. Allen, Garner, J. Allen, and E. Allen 
served the debtor with a bankruptcy notice requiring him within 
seven days of the service to pay these respective amounts, and the 
debtor not having complied, the judgment creditors presented a 
bankruptcy petition against him founded on the non-compliance. 
Mr. Registrar Gifiiard made a receiving order. The debtor appealed. 

J. D. Crawford, for the debtor : 

The bankruptcy notice is bad. A creditor cannot include two 
judgment debts in one notice : In re Low, Ex parte Argentine Gold 

(1) 7 MorroU, 802 ; [1891] 1 Q. B. 147 ; 60 L. J. Q. B. 205 ; 63 L. T. 694. 
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Fields Co. [1891] (1). It makes no difference whether the 
judgments were obtained in separate actions or on claim and 
counterclaim in the same action. A counterclaim is by B. S. C. 
1888, Ord. 19, r. 8, to have the same effect as a cross action. 
(He was stopped by the Court.) 

Dickens and E. Clayton, for the petitioners : 

The counterclaim here was substantially a defence to the action, 
not a cross action. The two judgments were really one final 
judgment against the debtor. They are only independent actions 
for the purposes of taxation. 

Vaughan Williams, L.J. : I am of opinion that this appeal must 
be allowed. Mr. Dickens has frankly admitted that if these 
judgments on the claim and counterclaim in the action are to be 
treated as separate judgments he is out of Court. In my view they 
ought to be so treated, and if that view is correct the case falls 
within the authority of In re Loir(l). I assent to the argument 
that a counterclaim is not to be treated as an independent action 
for all purposes ; but in the case of this particular counterclaim, 
and for the purposes of this particular matter — a judgment for 
costs — the claim and counterclaim must be treated as separate 
proceedings. On reading the judgment it is clear that two separate 
taxations of costs were necessary. 

Fletcher Moulton, L.J. : I am of the same opinion. Where you 
have as here two judgments in favour of two different classes of 
persons, they constitute in my opinion separate and independent 
judgment debts, and how they arise, whether by claim and counter- 
claim in the same action or by independent actions, cannot affect 
the rights of the parties. 

Buckley, L.J. : I agree. The only fact in favour of the petitioners 
is that two of them got' judgment alone, and the same two got 
judgment with two others. But when the question is put in whose 
favour were the judgments, it becomes plain that the judgments are 
not one but two. 

Solicitors : Cohen d Cohen, for the Petitioners. 

AUen, Edwards d Oldfield, for the Debtor. 
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In re KUSHFOETH, Ex parte HOLMES and SONS. 
1906, November 6. Bigham and A. T. Lawrbnob, JJ. 

Bankruptcy — Proof — Set-off — Mutual Dealings — Public -house — Advances by 
Lessors — Payments by Incoming Tenant — Bankruptcy Act, 1883, s. 38. 

Where tinder an agreement by brewers to let a tied house it was one of 
the terms that if the tenancy were determined by notice or mutual consent 
the landlords should be entitled to deduct arrears of rent and all other 
moneys owing them by the tenant from any valuation moneys payable to 
the tenant by the incoming tenant, the Oourt held that the landlords were 
entitled under section 38 of the Bankruptcy Act, 1883, to set off arrears of 
rent and advances by them against the valuation moneys, though in the 
meantime the tenant had become bankrupt. 

In October, 1904, Messrs. Holmes and Sons, who were brewers 
at Bingley, near Bradford, Yorkshire, let one of their public-houses 
in Bingley—" The Old White Horse Inn "—to the debtor for a 
period of six months, and then on from month to month at a rent 
of 852. per annum until the agreement should be determined by a 
month's notice on either side, and the debtor agreed to take from 
the landlords all ales, beer, porter, and stout, to be consumed or sold 
upon the premises. The agreement also provided that in case the 
tenancy should be determined either by notice or by mutual con- 
sent all arrears of rent and all moneys whatsoever owing by the 
tenant to the landlords should be deducted from any valuation 
made to the incoming tenant, and should be paid over to the 
landlords before possession was given or taken, the landlords 
agreeing that they would, on the termination of the tenancy, 
pay to the tenant, or cause to be paid to him by the incoming 
tenant, a just valuation (to be arrived at by valuers in the usual 
way) for all the tenant's fixtures and the stock-in-trade on the 
premises. 

In February, 1906, the debtor having fallen into financial diffi- 
culties, an agreement was come to between him and the landlords 
that he should give up the public-house, and that it should be taken 
over by a new tenant, one Bailey, and in pursuance of this agree- 
ment the debtor, as outgoing tenant, appointed his valuer, and 
Bailey, as incoming tenant, his valuer. A week later, and before 
any valuation had been made, the debtor committed an act of bank- 
ruptcy by executing an assignment of all his property for the 
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benefit of his creditors, of which act of bankruptcy the landlords 
bad notice. Subsequently the valuers completed their valuation, 
fixing it at a sum of 502L, and this sum was duly paid by Bailey, 
the incoming tenant, to the landlords. At this date the amount 
which the debtor owed his landlords was 501Z., made up as follows : 
91{. for rent and arrears of rent, 87L for ales, 691. for bottled beers, 
and 2641. for money lent the debtor to pay the previous outgoing 
tenant. 

A receiving order was made shortly afterwards against the 
debtor, and was followed by an adjudication. The trustee under 
the bankruptcy thereupon claimed payment from the landlords of 
the valuation moneys received by them on the ground that his title 
related back to the act of bankruptcy, and that at that date the 
property representing the valuation moneys was the property 
of the debtor. The landlords claimed to be entitled to retain 
the valuation moneys under the terms of the tenancy agreement, 
and to set such moneys off against the 5012. due to them by 
the debtor for arrears of rent, goods supplied, and money lent as 
above mentioned. The county court judge decided in favour of 
the trustee. 

The landlords appealed. 

H. Waugh, K.C., and Compston, for the landlords : 

The terms of the tenancy agreement bring the case within 
the mutual debts and credits section (section 38) of the Bank- 
ruptcy Act, 1888, and the landlord is entitled to set-off. The 
agreement was long prior to the bankruptcy and the result of it 
cannot be affected by it : In re Daintrey, Ex parte Mant and 
Mant [1899] (1). 

McCaU, K.C., and BairstoWy for the trustee : 

Section 38 does not apply. There were no mutual dealings 
between the landlords and the debtor until the valuation was made, 
and by the time it was made the bankruptcy had already com- 
menced. Prior to the date of the valuation the goods remained 
the property of the debtor. 

(I) 7 Manflon, 107 ; [1900] 1 Q. B. 646 ; 69 L. J. a B. 207 ; 82 L. T. 239. 
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BioHAM, J. : In my opinion this is a case of mutual credit and 
dealing within the meaning of section 88 of the Bankruptcy Act, 
1883. In October, 1904, the appellants let to the debtor one of 
their houses — " The Old White Horse Inn " — at Bingley, upon the 
usual brewers' agreement, and by that agreement the debtor under- 
took to buy all his ales, beer and stout from the appellants and 
from no one else. It was a further term of the agreement that in 
case the tenancy should be determined by mutual consent, all rent 
and arrears of rent and all other moneys owing to the landlords by 
the debtor should be deducted and paid over to them out of any 
valuation moneys coming from the new tenant. That means that 
the landlords had it in contemplation that the tenant should have 
credit for the goods to be supplied, and for arrears of rent, and 
also credit for other moneys, and in fact he had credit for other 
moneys because the landlords lent him 260^ to pay the then out- 
going tenant and so enable him to get into the house : so that 
credit was given and promised to the debtor from the date of the 
letting in consideration of the reciprocal obligation on his part that 
when the tenancy came to an end and he became entitled to receive 
a valuation from the incoming tenant, he would allow the landlords 
to deduct from those valuation moneys what he owed to them for 
arrears of rent, goods supplied and moneys lent. That in my 
opinion constitutes a plain case of mutual credit and mutual deal- 
ing coming into existence under the tenancy and continuing until 
the tenancy ended. It is therefore not affected by the subsequent 
bankruptcy of the tenant, unless perhaps if it should occur within 
three months of the date of the letting. That was not the case 
here. The tenancy lasted nearly eighteen months. At its ter- 
mination — in February, 1906 — the tenant owed his landlord 5012. : 
he was going out of the house, and although the amount of the 
valuation was not then ascertained ; nor indeed until after the date 
of the receiving order, the valuation was the subject matter of the 
mutual credit and dealing under the agreement contained in the 
letting of 1904. Now the date at which the amount of the mutual 
credit is to be ascertained is the making of the receiving order, 
and at that date 6012. was due from the debtor to the landlords 
under the terms of the tenancy agreement. In my judgment the 
landlords are on these grounds entitled to say that that sum ought 

M. — ^VOL. XIV. 10 



188 In bb RUSHFOBTH, Ex pabtb HOLMES, &c. [Manson, 

to be deducted out of the valuation moneys in their hands received 
from the incoming tenant. The appeal must be allowed with 
costs. 

A. T. Lawrbnob, 3., concurred. 

Solicitors : Beli, Brodrick d Gray, for Weatherhead dk Knowles, 
Bradford. 
Leslie t6 Hardy, for Oreaves d Greaves, Bradford. 
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In be OPPENHEIMEK, OPPENHEIMEE v. BOATMAN. 

1907, February 19, 20. Swinpbn Eady, J. 

Company — Apporiimimeni — Bequest of Income of Shares— Dividend Declared after 
Death for Period preceding it — Capital or Income — Expreea StipukUion — 
Apportionment Act, 1870 (33 <fe 34 Vict. c. 3o), «. 7. 

A testator bequeathed shares in a company upon trust to pay the incoiiie 
to his wife. After his death the C(»mpany declared a dividend for a period 
prior to the death. The 90th of its articles of association provided that 
*' every dividend, whether arising from past or current profits, shall for all 
purposes be deemed to accrue and fall due upon the day on which it is 
declared, and not before " : — 

Held, that this did not constitute such an express stipulation against 
apportionment of the dividends as would satisfy section 7 of the Apportion- 
ment Act, 1870, and that the Act took effect. 

Whether apportionment of dividends can be negatived by anything in 
the artides of the company declaring the dividends, quasre, 

Obioinatimo Summons. 

The testator, William Oppenheimer, gave to his trustees, of whom 
his wife was one, all his shares in Oppenheimer, Son & Co., Limited, 
upon trust, subject to a proviso not material, to pay ** the income 
to arise therefrom" to his said wife Jintil his son should attain 
twenty-one, when five hundred of the shares were to be transferred 
to him absolutely. The trusts of the remaining shares in Oppen- 
heimer, Son & Co., Limited, were for the wife for life, subject to the 
aforesaid proviso, with a gift over to the testator's children. The 
will disposed of other shares and property, but there was no gift of 
residue. 

The testator was the chief shareholder, and also chairman and 
general manager of Oppenheimer, Son & Co., Linuted. It was the 
custom at each annual meeting of the company to declare dividends 
for the twelve months ending on 81 October in the previous year. 
Among the articles of association were the following : 

"90. Every dividend, whether arising from past or current 
profits, shall for all purposes be deemed to accrue and fall due upon 
the day on which it is declared, and not before." 

" 91. Every dividend shall belong and be paid (subject to the 
company's lien) to those members who shall be on the register at 
the date when every such dividend is declared, notwithstanding any 
subsequent transfer or transmission of shares." 

10 2 
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The testator died on 4 January, 1906, and at the succeeding 
general meeting of the company a dividend of 10 per cent, was 
declared for the year ending on 81 October, 1905. An interim 
dividend of 5 per cent, was also declared for the following year. 

The present summons was issued by the widow against the other 
trustees, and against the children as next-of-kin, asking whether as 
between the plaintiff and the next-of-kin the dividends declared in 
respect of the testator's shares since his death were payable to the 
plaintiff as legatee of the income of the shares, or whether any and 
what part was undisposed of by the will. 

Macnaghten, iT.C, and Maugham, for the plaintiff : 

The dividends declared after the testator's death are clearly 
income. Only on the ground that the Apportionment Act, 1870 (1), 
applies could any part be considered as belonging to the period 
before the testator's death. Then such part would be capital, and 
would be undisposed of, for there is no residuary gift. But by 
section 7 the Act does not extend to cases where it is expressly 
stipulated that there shall be no apportionment; and article 90 
says every dividend shall for all purposes be deemed to accrue on 
the day on which it is declared, and not before. This is a clear 
stipulation against apportionment. The articles are binding on 
the shareholders and those who claim under them: B(mch v. 
SprotUe [1887] (2), per Lord Hbrsghbll and Lord Watson. 

J. E. C. Adams, for the trustees other than the widow. 

Eve, K,C., and W. E. Vernon, for the next-of-kin : 

Articles 90 and 91 are only intended to provide, in cases where 
the shares had changed hands, against disputes as to the right to 
dividends the declaration of which it was the practice of the com- 
pany to delay. But even without article 90 the dividends could 
not accrue before declaration, and that article is only declaratory 

(1) Apportionment Act, 1870, s. 7 : ehall be expressly Btipulated that no 
<* The provisions of this Act shall not apportionment shall take place." 
extend to any case in which it is or 

(2) 12 App. Gas. 386, 397, 401 ; 56 L. J. Oh. 1037, 1043, 1046 ; 67 L. T. 345 ; 
36 W. E. 193. 



Vol. XIV.] OPPBNHEIMER v. BOATMAN. 141 

of the law. It does not constitute an express stipulation within the 
meaning of section 7. 

In In re Lysaght, Lysaght v. Lysagkt [1897] (8), and In re 
Meredith, Stx)ne v. Meredith [1898] (4), the Act was held to be 
excluded ; but it was by express stipulation in the testator's will in 
each case. 

[SwiNFBN Eady, J., referred to Tyrrell v. Clark [1864] (5).] 

There is no doubt that a testator has full power to exclude the 
Act ; but the company can have no such power, and can only make 
regulations binding on its shareholders as between them and the 
company. Here the testator has done nothing, and the Act con- 
sequently takes effect, with the result that the whole of the dividend 
for the year ending on 81 October, 1906, will be capital, and the 
interim dividend will be apportionable as at the date of death 
between the estate and the widow. 

Macnaghten, iT.C, in reply : 

The cases cited deal only with stipulations made in the will, and 
do not show what may be effected by directions found elsewhere. 
If article 90 had been copied into the will it would have been 
precise and conclusive. There is nothing in section 7 to limit the 
power of excluding apportionment to the testator, as has been 
argued. The will speaks of shares in Oppenheimer, Son & Co., 
Linuted, and the income to arise therefrom, and the articles of 
association of that company must be looked at to ascertain what is- 
the nature of those shares and of that income. When that is done, 
it is found that the dividends which form the income are for all 
purposes to be deemed to accrue and fall due on the day they are 
declared, and not before. 

[SwiNFEN Eadt, J. : Do you deny that the testator could have 
inserted in his will an express direction that these very dividends 
should be apportioned ? and would not the Act have then applied 

(3) [1898] 1 Ch. 115; 67 L. J. Ch. 66 ; 77 L. T. 637. 

(4) 67 L. J. Oh. 409, 410 ; 78 L. T. 492. 

(6) 2 Drew. 86; 23 L. J. Ch. 283 ; 2 Eq. E. 333 ; 18 Jur. 323; 2 W. E. 182. 
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notwithstanding the express stipulation you say is to be found in 
article 90 ?] 

If the testator had done so, he would have been giving a different 
kind of property from that to which the articles relate, and it would 
not be the Act, but the cestator's dispositions corresponding with 
those of the Act, that would have applied. As it is, he has made 
no stipulation, and this must be assumed to be because he knew 
the terms of the Act and the articles of his company. The section 
does not say where the stipulation is to be, and article 90 is as 
effectual to exclude the Act as if it had been copied into the will. 

SwiNFEN Eadt, J. (after stating the facts) : Under the Apportion- 
ment Act, 1870, the dividends on these shares are apportionable 
unless, pursuant to section 7, it is ''expressly stipulated that no 
apportionment shall take place " ; the question therefore is whether 
there is any such express stipulation in this case. 

On behalf of the widow great reliance was placed on article 90, 
which occurs in that part of the company's articles of association 
headed *' Dividends and Heserve Fund," containing various regula- 
tions as to the dividends. It runs: "Every dividend, whether 
arising from past or current profits, shall for all purposes be deemed 
to accrue and fall due upon the day on which it is declared, and not 
before." It was contended that this amounted to an express 
stipulation against apportionment within section 7. It is followed 
by article 91, which is as follows : " Every dividend shall l)elong 
and be paid (subject to the company's lien) to those members who 
shall be on the register at the date when every such dividend is 
declared, notwithstanding any subsequent transfer or transmission 
of shares." Those articles only embody and state in terms what 
the law already implies. It is no doubt convenient to have these 
regulations formally expressed, but the law would be just the same 
if they were not there. Thus, quite apart from article 90, a dividend 
accrues and falls due upon the day it is declared and not before ; 
and profits accrued are not divisible until the dividend has been 
declared. 

In my view, these articles, though binding the shareholders, 
merely define and state the legal position as between them and the 
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company. A shareholder can deal with the dividends on his shares, 
and effect or prevent apportionment notwithstanding the articles. 
In In re Meredith (4), Mr. Justice Nobth said, *' It was not the 
object of the Act to prevent a man from disposing of the whole of 
the dividends if he wishes to do so ; there was clear power left to a 
testator to deal with accruing dividends exactly as he liked." It 
would be rather curious if a company's articles could contain an 
express stipulation against apportionment within the Apportionment 
Act, and the will could nevertheless provide for apportionment. 

In my opinion these articles do not amount to an express 
stipulation against apportionment as between tenant for life and 
remainderman, or, in the present case, as between the testator's 
estate and the widow, and there is no express stipulation in the 
will. The Act therefore not being excluded, the ordinary rule 
applies, and the dividends must be apportioned between the 
testator's estate and the widow. 

Solicitors : F. F. Macruighten, for the Plaintiff* 

Kimbers dt Boatman, for the Defendants* 
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In ee SAMUEL ALLEN and SONS, LIMITED. 
1907, January 16, 22. Parkbb, J. 

C<mipany — Winding^up^FixtureB^Hire-purchoM Agreement — SubMquent Equit- 
aUe Mortgage — Priority. 

Machinery obtained by a oompany under a hire-purchafle agreement was 
fixed to its buflineea premiseB. Subaequently the company gaye to a bank 
an equitable mortgage of its premises by deposit of deeds accompanied by 
written memoranda of charge. The bank had no notice of the hire-pur- 
chase agreement. On default in payment by the oompany under the hire- 
purchase agreement the Tender of the madiinery gave notice demanding 
the return of the machinery. A winding-up order was made against the 
company, and money was still owing to the bank under its memoranda of 
charge: — 

Held^ that the bank, being an equitable mortgagee, took subject to tlie 
hire-purchase agreement, that the hire-purchase agreement created an 
equitable interest by which a subsequent purchaser who had not the legal 
estate was bound, and that the interest of the bank under its mortgage was 
postponed to the interest of the vendors of the machinery under the hire- 
purdiase agreement. 

Oough Y. Wood ds Co. (1), ffohion t. Oorringe (2), and Beynolds v. 
Ashhy (3), disting^mshed. 

Application by Messrs. Lee & Hunt, of Nottingham^ for an 
order that the Official Receiver in companies winding up should 
forthwith deliver to the appellants or their representatives their 
plant and machinery upon the premises in the occupation of Samuel 
Allen and Sons, Limited, which plant and machinery were let to the 
company on hire under a hire-purchase agreement, dated 14 July, 
1904. 

Samuel Allen and Sons, Limited, were registered as a limited 
company on 14 June, 1904, and they acquired a leasehold ware- 
house and other business premises in Copperfield Boad, Mile End, 
London, E.G. 

By a written agreement dated 14 July, 1904, and made between 
Messrs. Lee & Hunt of the one part, and Samuel Allen and Sons, 
Limited, of the other part, Messrs. Lee & Hunt let to the company 
on hire with an option of purchase certain plant and machinery. 

(1) [1894] 1 Q. B. 713 ; 63 L. J. Q. B. 564 ; 70 L. T. 297 ; 42 W. B. 469; 
9 Bep. 509. 

(2) [1897] 1 Ch. 182; 66 L. J. Ch. 114 ; 75 L. T. 610 ; 45 W. B. 356. 

(3) [1904] A. C. 466 ; 73 L. J. K. B. 946; 91 L. T. 607; 53 W. B. 129 ; 20 
T. L. B. 766. 
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By clause 6 of the agreement the company agreed to keep the 
machinery free and exempt from legal process, and by clause 10 
the company agreed in the event of the breach of any of the 
conditions and terms contained in the agreement that Messrs. Lee 
& Hunt were to be at liberty to take possession of the whole of the 
machinery. 

By two memoranda of charge dated 24 July, 1905, the company 
declared that it had deposited with the London and Provincial 
Bank, Limited, a land certificate and the lease of the premises in 
Copperfield Boad to secure a current account with the bank, and 
charged all their business premises, together with the appurtenances 
to the same, with the payment to the bank of certain moneys advanced 
by them. The bank had no knowledge of the hiring agreement. 

The company made default in payments of the instalments under 
the hire-purchase agreement ; and on 16 May, 1906, the landlords 
of the premises in which the machinery and articles were levied 
distress upon the premises and seized the whole of the machinery 
and other articles. The sheriff also, under a writ of Jieri facias^ 
and at the instance of several judgment creditors, seized the 
machinery and articles, and they were advertised to be sold by 
public auction, but the sale did not take place. 

On 81 October, 1906, Messrs. Lee & Hunt claimed delivery up of 
the machinery. On 18 November, 1906, an order was made for the 
winding-up of the company by the Court. The company was then 
still in arrear with its monthly payments, besides having committed 
breaches of clause 6 of the hiring agreement, and the sum of 
616/. 11«. 6d. was owing to the bank under its memoranda of 
charge. The Official Receiver, by arrangement, sold the machinery, 
and the proceeds of sale were held by him to abide the issue of this 
summons. 

Cai-e, K.C., and Rolt, for the applicants : 

No doubt a mortgagee without notice under a legal mortgage is 
entitled to retain the fixtures if he has taken possession before the 
entry of the owners of the fixtures. In the present case, however, 
the mortgage was an equitable one, and the mortgagees did not 
take possession, and they are therefore not entitled to the fixtures : 
Ooughy. Wood d Co, [1894] (1). It is the entry of the mortgagee 



146 In re SAMUEL ALLEN and SONS, Limftbd. [Mansok, 

that gives him his rights: Hobsan v. Gorringe [1896] (2), in which 
case the mortgage was a legal one, as it was also in Reynolds v. 
Ashhy [1904] (8). The mortgagee, by leaving the mortgagor in 
possession, impliedly authorised him to remove the fixtures in the 
ordinary way, and this right has been transferred to the applicants. 
The bank were not parties to the arrangement for the sale of the 
fixtures, and they took the premises subject to all equities, including 
that of the applicants. 

Coldiidge, for the Official Receiver. . 

A. a* Beckett Teireli^ for the bank : 
The fact that the mortgage in this case was an equitable one 
makes no difference. Fixtures annexed to the land pass to the 
mortgagee without being named, unless expressly or by inference 
excluded, whether placed there before or after the mortgage, and 
whether the mortgage is one in fee, or of leaseholds, or a mere 
equitable mortgage: Coote on Mortgages (7tii ed.), p. 127. On the 
cases it is clear that an equitable mortgage of a lease gives a good 
title to fixtures as against the holder of a bill of sale on the fixtures : 
Meux V. Jacobs [1875] (4) and Longbottom v. Beiry [1869] (5). 
Hobson V. Gorringe (2) shows that the effect of the hiring agreement 
and the annexation to the land is that the thing let on hire 
becomes a fixture and part of the soil, subject, as between the 
person who let it and the mortgagor, to the right of the former to 
take it away if his instalments are not paid. The land is a security 
to the mortgagee, although his mortgage is only an equitable one : 
Leey. GaskeU [1676] (6). 

Parker, J. : In this case the question I have to decide is whether 
the interest of Messrs. Lee & Hunt, whom I will call "the owners," 
under a hiring agreement dated 14 July, 1904, in certain chattels 
which were affixed to leasehold premises belonging to the company, 
was an interest of such a nature that the London and Provincial 
Bank, the subsequent equitable mortgagees of the leasehold 
premises, took their interest subject to the interest of the 

(4) L. E. 7 H. L. 481 ; 44 L. J. Ch. 481 ; 32 L. T. 171 ; 23 W. E. 526. 
(6) L. E. 5 a B. 123 ; 39 L. J. a B. 37; 10 B. & S. 852; 22 L. T. 385. 
(6) 1 a B. D. 700 ; 45 L.J. Q. B. 540 ; 34 L. T. 759; 24 W. E. 824. 
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owners. Admitting for one moment that the interest under the 
hiring agreement is an equitable interest in the land, I think it is 
reasonably clear that the title of the owners has priority over the 
title of the subsequent equitable mortgagees. 

Various cases, to which I will refer shortly, have been cited to 
me on the general principle of these hiring agreements. The first 
case was Gough v. Wood dt Co. (1). That case, however, depended 
upon the mortgagee of the property having given an implied 
authority to the mortgagor to enter into agreements involving the 
affixing of machinery to the property, and the subsequent removal 
by the persons providing it in default of the machinery being paid 
for as agreed, and I do not think it has any direct bearing upon 
this point, because in fact here all parties admit that the property 
was so affixed as to become the property of the owner of the lease- 
hold interest, at any rate as between him and the mortgagees. The 
second case cited was Hobson v. Oorringe{2), Li that case the 
circumstances were not the same as in Gough v. Wood dt Co. (1), 
because the mortgagee, who might otherwise have been held to 
have given an implied licence with regard to the chattels affixed, 
had actually entered into possession of the property before the 
chattels so affixed were removed from the freehold, and that entry 
into possession was held to be an implied revocation of any implied 
licence which the mortgagee could have given, so that the property 
then remained the property of the mortgagee, and the hirer had no 
interest in it. It appears, however, in the judgment of Lord 
Justice A. L. Smith in Hobson v. Oorringe (2), that he conceived 
the circumstances might have been different if when the mortgagee 
took his mortgage he had had notice of the interest of the owner of 
the chattels under the hiring agreement. In that case the mortgage 
was a legal mortgage, and unless the mortgagee took with actual 
notice of the hiring agreement it is clear that he could rely on the 
plea of purchase for value without notice. What Lord Justice 
A. L. Smith says is : " This right " — ^that is, the right to enter and 
remove the fixtures — " was not an easement created by deed," — 
that is clear, because there was only an agreement not under seal — 
" nor was it conferred by a covenant running with the land. The 
right, therefore, to remove the fixture imposed no legal obligation 
on any grantee from King of the land. Neither could the right 
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be enforced in equity against any purchaser of the land without 
notice of the right, and the defendant Gorringe is such a purchaser " 
— Gorringe being the mortgagee who had the legal estate. Now, 
for what it is worth, I think that passage is in favour of the 
contention of counsel for the applicant, and seems to show that 
Lord Justice A. L. Smith thought that, in the particular case he 
was dealing with, if the legal mortgagee had had notice of the 
hiring agreement the decision would have been otherwise than it 
was. The third case cited to me was Reynolds y. Ashby (8). In 
the judgment of Lord Justice Bombb in the Court of Appeal there 
is a passage similar to that which I have quoted from the judgment 
of Lord Justice A. L. Smith in Hobson v. Gorringe (2). What he 
says is : " With regard to the absence of title in the mortgagor as 
between himself and the plaintiff, I may observe that the mortgagee 
was not affected with any notice of the rights of the plaintiff, or 
for any other reason prevented from claiming these fixtures, which 
he found forming part of the premises when he entered into pos- 
session ; and, though the mortgagor knew of the plaintiff's rights, 
he may well have thought, when the goods were affixed, that he 
would be able duly to pay for them, and so acquire a good title, and 
so there was no objection to making them part of the premises 
subject to the right of the plaintiff to remove them if default in 
payment for them occurred." Again, Lord Justice Bomhb seems to 
think that had the mortgagee had notice it might have made some 
difference in the decision. 

The point, therefore, though not covered by authority, is more 
or less affected by the dicta of the Judges who have decided thtt 
earlier cases cited to me. On the other hand, it is said that the 
hiring agreement is of such a nature that it creates a purely 
personal right, and not a right which could in any way be enforced 
in equity against the land, and therefore that the purchaser even 
of an equitable estate is not bound by that contract, and that the 
doctrines of priorities as administered in equity have no application 
at all. Now I do not think I should be right if I were to hold that 
an agreement of this sort was of a purely personal nature. These 
agreements are very common and very useful, and of course it is 
open to a mortgagee, when he takes his mortgage, to make what 
enquiries he likes as to whether there are any agreements affecting 
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the fixtures upon the property. If he does not do so, and is a mere 
equitable mortgagee, in my opinion he must be held to take subject 
to those agreements ; and I think that those agreements, in the 
form which was adopted in this case, do create an equitable interest 
by which a subsequent purchaser who doesr not get the legal estate 
is bound, and that, applying the ordinary principles of priorities as 
betwee.i the interest of the hirer under the hiring agreement and 
the interest created by the equitable mortgage, the interest created 
by the hiring agreement takes precedence ; and on that ground I 
think that the interest of the bank under its mortgage is postponed 
to the interest of the persons who own the chattels under the 
hiring agreement. 

Solicitors : Rose-InneSf Son dt Cricks for the Applicants. 
FtMilove d Co.^ for the Official Receiver. 
A, A. Banes y for the Bank. 



In bk BRITISH POWER TRACTION AND LIGHTING 
CO., HALIFAX JOINT-STOCK BANKING CO. v. 
The COMPANY (No. 2). 

1907, February 5, 14. Wabbington, J. 

Company — Debenture-holders^ Action — Appointment of Receiver and Manager — 
Order authorising Money to be Raised to a Limited Amount — Qeneral Purposes 
of Carrying on Business — Debts and Liabilities in Excess of Limit — Right 
to Indemnity, 

Where a receiver and manager, appointed in a debenture-holders* action 
and authorised hj the Court to raise by mortgage of the company's assets 
a sum not exceeding a certain limit for the general purposes of carrying on 
the business, incurs expenses or liabilities beyond the authorised limit 
without applying to the Court, and shows that it was not practicable to 
apply to the Court, and that he had reasonable grounds for believing that 
he would be able to pay expenses justifiably incurred in carrying on the 
business, he will not lose his right to indemnity, but he cannot be indem- 
nified for expenses incurred by way of speculation, although incurred with 
the object of increasing the value of the business. 

The facts of this case, as stated by Warrington, J., in his written 
judgment, were as follows : 

This is a debenture-holders' action commenced in the year 1902. 
On 27 Augast, 1902, Herbert Watkins was appointed by the Court 
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receiver and manager of the company's business, his term of 
management being limited to 81 December, 1902. By an order 
dated 4 September, 1902, liberty was given to him to raise by mort- 
gage of the company's assets a sum not exceeding SflOOL to be a 
first charge on those assets. On the same day a petition was pre- 
sented for the winding up of the company on which a winding-up 
order was made on 16 December. On 15 December his term of 
management was extended until 18 January, 1908, and on 
14 January it was extended for a further period of three months. 
On 11 February, 1908, an order was made stating that Watkins 
desired to retire, and appointing a new receiver in his place. On 
19 July, 1904, an order was made directing the following enquiries : 
first, what creditors there are in respect of debts and liabilities 
incurred by Herbert Watkins as the receiver and manager appointed 
in this action by the said order dated 27 August, 1902, and what 
are the amounts due to such creditors respectively? Secondly, 
whether the said Herbert Watkins as such receiver and manager 
is entitled to be indemnified out of the assets of the defendant 
company in respect of the said debts and liabilities, or any of them, 
and if so to what extent. 

Upon proceeding with these enquiries, the plaintiffs raised the 
question whether Watkins was entitled to any indemnity at aU, 
having regard to the authority given him to borrow money for the 
general purposes of the business. 

This came before the Court on 6 February, 1906, and by an order 
of that date it was declared " that Herbert Watkins the late receiver 
and manager in this action appointed by the said order dated 
27 August, 1902, is entitled to be indemnified out of the assets of 
the defendant company in respect of those debts and liabilities only 
(over and above the permitted overdraft of 8,000Z. the amount 
borrowed from the said Messrs. Barclay & Co., Limited, by the said 
receiver and manager pursuant to the said orders dated 28 August 
and 4 September, 1902) as to which he shall satisfy the Judge that 
having regard to all the circumstances under which the same were 
respectively incurred he was justified in incurring them without 
first obtaining the leave of the Judge " (1). 

(1) 13 Manson 74; [1906] 1 Oh. 497; 75 L. J. Oh. 248; 94 L. T. 479; 64 
W. K. 387 ; 22 T. L. B. 268. 



Vol. XIV.] HALIFAX, &c., CO. v. THE COMPANY (No. 2). 151 

The matter then went back to chambers on the enquiries directed 
by the order of 19 July, 1904, and it was arranged before the 
Begistrar that the questions of the principle on which he should 
deal with these claims should be submitted to the Court for deter- 
mination before the certificate. 

Among the creditors of Watkins who claim that he was entitled 
to be indemnified against their claims, and that they are entitled 
to be paid out of the assets by virtue of and to the extent of his 
right of indemnity, are the Mulliner Motor Body Co. and Barclay's 
Bank. 

The position of the two claimants is distinct, but some of the 
facts are common to both, and the question in each case is the 
same — ^namely, whether on the lines laid down in the order of 
6 February, 1906, Watkins is entitled to be indemnified to any and 
what extent against their claims. 

The British Power Traction and Lighting Co. were manufacturers 
and vendors of motor cars, known as the " Gardner Serpollet " cars. 
They were not in the habit of keeping cars in stock, but on receiving 
orders from customers they manufactured the chassis under licence 
from the Gardner Serpollet Syndicate, and obtained the bodies and 
tyres from the Mulliner Co. On receiving the purchase-moneys 
for the cars from the customers, the company had to pay thereout 
royalties and commission to the syndicate, retaining the residue for 
their own benefit. At the date of the receivership order there were 
current a number of orders for cars which were in course of manu- 
facture, the bodies and tyres for which had been ordered from the 
Mulliner Co., but had not been delivered or paid for. The receiver, 
in order to enable him to complete the cars and receive the 
purchase-money, was compelled to give, and did give, orders in his 
own name to the Mulliner Co. for the bodies previously ordered by 
the company, and in some cases (having himself obtained orders 
from customers) he gave the Mulliner Co. the necessary orders for 
the bodies. As to these cars, whether ordered from the company 
or from the receiver, they were either completed before he retired, 
and the purchase-moneys received by him, or the contract for them 
was still current on the appointment of the new receiver, who thus 
obtained the benefit of them on behalf of the debenture-holders. 
In addition to the cars thus made and disposed of in the ordinary 
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course of business, the receiver thought it desirable to prepare a 
number of cars for show in the spring of 1908, with the hope of 
thus improving the company's business and obtaining further 
orders. He accordingly ordered from the Mulliner Co. nineteen 
bodies for cars. These had not been delivered when the new 
receiver was appointed. He refused to take delivery, and the 
Mulliner Co. claim a large sum (891/.) in respect of this trans- 
action. The Mulliner Co. also let to the receiver, at a monthly 
rent, certain premises of theirs which were useful to him, and a 
part of their claim consists of arrears of such rent. 

The 8,000/. which the receiver was authorised to borrow was 
obtained by an overdraft with Barclay's Bank. This overdraft was 
from time to time exceeded, the excess on 12 December, 1902, the 
date of the affidavit on which he made his first application for 
extension of time, being therein stated to be 1,200/. The present 
claim of the bank is in respect of the excess overdraft at the date of 
his retirement. In an affidavit filed in support of the appUcation 
for leave to borrow it was stated : '' (4) The company has on hand 
a large number of cars which it is unable to complete for want of 
certain component parts. There are a number of cars ordered by 
customers and waiting for tyres or bodies. The makers of bodies 
and tyres refuse to deliver the bodies and tyres unless the amount 
due to them for tyres and bodies already delivered is paid or some 
guarantee given that if they deliver the tyres and bodies in hand 
they will be paid for them. I estimate the amount due for tyres 
and bodies now under order and practically ready for delivery to be 
about 800/. on receipt of which I estimate we can complete and 
deliver within one month cars for the amount of 8,000/. or 
thereabouts." 

The case now came before the Court that the questions of 
principle might be decided. 

Cave, K.C.y and H. Lindon RiUy, for the Mulliner Co. : 

The receiver is entitled to be indemnified for what is owing to us 
for cars ordered. He had reasonable grounds for the belief that he 
would be able to pay for the cars ordered out of the purchase- 
money, and he acted prudently and in good faith. It was not 
practicable for him to obtain the sanction of the Court before giving 
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the necessary orders for the cars. With regard to the rent, he was 
justified in allowing this to get in arrear, as he expected to be able 
to pay out of the profits. The receiver was not forbidden to incur 
debts. 

Buckmaster, K.C, and Frank Riissell, for Messrs. Barclay 
& Co. : 

The whole of the overdraft was necessary for carrying on the 
business. The Court, in continuing the receiver as manager, 
impliedly authorised him to make these payments, being informed, 
as it was by the affidavit of 12 December, that the authorised over- 
draft was already exceeded by 1,2002. The Court would have given 
him power to borrow more money ; a refusal to do so would have 
been inconsistent with the order to carry on the business. It will 
be assumed that the profits were appropriated to the payment of 
his debts in order of date under Devaynes v. Noble, Clayton's Case 
[1816] (2). The receiver was justified in making these payments, 
and is entitled to be indemnified out of the assets. His indemnity 
is our only security for the overdraft beyond the 8,000Z. 

Norton, K.C., and Percy F. Wheeler, for the debenture- 
holders : 

This is a case of borrowing money pure and simple. A receiver 
is not entitled to be indemnified for money borrowed beyond the 
limit fixed by the Court: In re Langham [1847] (8). There were 
profits, and the cars ought to have been paid for out of those 
profits. The receiver should have applied to the Court for power 
to borrow more money if he needed it. He is not entitled to be 
indemnified. 

Cave, K.C, and Buckmaster, K.C., replied. 

Cur. adv. wit. 
February 14. 

Wasbinoton, J., after stating the facts, continued: The total 
amount of liability for goods ordered of the Mulliner Co., exclusive 
of the nineteen bodies to which I have referred, was 8,180L 15s., 

(2) 1 Mer 572. 

(3) 2 Ph. 299. 

M. — ^VOL. XIV. 11 
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and for rent 971. lU. 8d., making together 8,278Z. 6$. 8d. This 
was reduced by payment on account to 6712. Os. Sd. The claim is 
under three heads : First, 678Z. 8s. Id. for goods supplied ; secondly, 
971. lis. 8d. for rent ; and thirdly, 891Z. in respect of the show 
cars. 

With regard to the first head, I think the receiver is entitled to 
be indemnified. The circumstances to be regarded are those which 
existed at the time the liabilities were incurred. Now at this time 
it appears that the receiver had reasonable grounds for the belief 
that, inasmuch as the cars were for actual purchasers, he would be 
in a position out of the purchase-money to discharge the liability 
he had incurred ; and I do not think it would have been practicable 
in a business sense either to reserve a sufficient part of the 8,000/. 
or to make an application to the Court before giving the necessary 
orders. Subject, therefore, to questions of detail, I propose to 
direct the Registrar to admit this part of the MuUiner Co.'s claim. 
It does not follow that the whole of this will be paid out of the 
assets, but they will be entitled to rank for the amount allowed 
with other claimants against the net amount of the indemnity 
allowed to the receiver. 

I think the rent stands on the same footing. It is said this 
ought not to have been allowed to get into arrear ; but in my judg- 
ment the receiver was reasonably justified in this, as in the case 
I have just dealt with, in expecting that the purchase-money for 
the cars would put him in funds to discharge this liability. 

I cannot take the same view with regard to the cars ordered for 
the show. It may have been a prudent thing in the interests of 
the debenture-holders to embark in a speculation of the kind with 
the object of increasing the value of the business ; but it was 
none the less a speculation, and ought not to have been under- 
taken without the specific leave of the Court. The claim for the 
891Z. must therefore be disallowed. 

Now, as to the claim of Barclay's Bank. It has been contended 
that the excess of the overdraft above the 8,000Z. should be treated 
as an unauthorised borrowing, and the claim in respect thereof 
disallowed on that ground. I cannot take that view. It is, in my 
opinion, inmiaterial whether the receiver made the payments which 
have occasioned the overdraft out of moneys of his own already in 
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hand, or out of moneys obtained by pledging his credit. The real 
question is whether, having regard to the powers given to him to 
borrow, he was justified in making the payments when he had no 
money in hand, and without coming to the Court to obtain leave to 
raise the money by borrowing on the security of the assets. The 
items which go to make up the claim may be stated to be, speaking 
generally, payments which were necessarily made if the business 
was to be carried on; and it has been strongly urged that the 
Court, in continuing the receiver as manager, impliedly authorised 
him to make these payments, being informed, as it was by the 
affidavit of 12 December, that the authorised overdraft was already 
exceeded by 1,2002. Looking, however, at this affidavit and at that 
of 12 January, I think the Court was led to believe that the over- 
draft would shortly be reduced to such an extent that there would 
be no necessity for a further credit. I can see no sufficient reason 
why, on 16 December, when the application for further extension 
came before the Judge, the receiver should not have asked for his 
sanction to further borrowing to meet the pajrments in question, if 
in fact any further credit for this purpose was necessary. The 
present excess overdraft, by the application of the doctrine of 
appropriation, would appear to be made up of payments since tliat 
date. The result is that, in my opinion, in this case it is not 
shown that the receiver was justified in making these payments 
otherwise than out of money in hand, without first obtaining leave, 
and the claim for indemnity in this respect must be rejected. I 
shall therefore direct the Registrar to include amongst the items on 
the credit side of the account necessary for ascertaining the amount 
of the receiver's claim the amounts due to the MuUiner Co. as 
mentioned above, but not Barclay's overdraft beyond the 8,00OZ. 
The costs of the plaintiffs of this adjournment will be their costs in 
the action. The costs of the MuUiner Co. will be added to their 
claim. The bank can have no costs. 

Solicitors : Tippetts, for J, W. WaU, Bootle, Lancashire. 
Jacques dk Co., for Dickons d Aked, Halifax. 
Howe d Rake, for Lmcos, Hutchinson d Meek, 
Darlington. 

U 2 
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In rk DOVEE COALFIELD EXTENSION, LIMITED. 
1907, April 28, 80. Warrington, J. 

Company — Directors* Fees — Profits — Remuneration for Services Rendered — 

Liability to Account, 

Directors' fees are not profits earned hj the use of qualification shares, 
but are remuneration for services rendered under oontract between the 
directors and the company. 

Therefore, where directors of a company become directors of another 
company for the benefit of their own company, and hold as their qualifica- 
tion for directorship in that other company shares in it which haye been 
purchased by their own company, and their own company goes into 
liquidation, the liquidator cannot make them account in the \ inding-up 
for directors' fees received by them as directors in the other company. 

Thb above-named company (in this report spoken of as ''the 
company ") was incorporated on 16 April, 1901. 

On 28 April, 1901, the signatories to the memorandum of the 
company resolved on the purchase of certain shares in another 
company called the ''Consolidated Kent Collieries Corporation, 
Limited" (in this report spoken of as "the corporation"). 

On 1 May, 1901, Mr. W. J. Cousins became a director of the 
company. 

On 12 June, 1901, in pursuance of the resolution which had been 
passed by the signatories to the memorandum, the board of directors 
resolved on the purchase of 6,105 shares of the corporation. The 
shares were transferred into the names of trustees for the company. 

On 11 February, 1902, Mr. Cousins and a M. Fonrobert were 
elected directors of the corporation (and it was common ground 
between the parties that they were elected directors of the corpora- 
tion in order that they might look after the interests of the company 
in the affairs of the corporation). 

The articles of association of the corporation provided that the 
qualification of a director, other than the first directors, should be 
the holding of shares in the corporation of the nominal amount of 
1,0001.; that a director might act before acquiring his qualifica- 
tion ; and that the board should be paid out of the funds of the 
corporation by way of remuneration for their services the sum of 
SfiOOl. a year and such further sum, if any, as the corporation 
in general meeting from time to time might determine, and such 
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remuneration should be divided among them in such proportions 
and manner as the board might from time to time determine ; and 
it was further provided that the office of director should be vacated 
in certain events, one being if he should fail to obtain the required 
qualification within a month after election. 

On 28 February, 1902, at a board meeting of the company at 
which Mr. Cousins and M. Fonrobert were the only directors present 
(there was at that time one other director), the following resolution 
was passed: "The chairman" — that is, Mr. Cousins — "reported 
that he and M. Fonrobert had been elected directors of the Consoli- 
dated Kent Collieries Corporation and that under the articles of 
association of that company a director was bound to obtain his 
qualification of 1,000 shares within one month after election and 
requested that 1,000 of the shares of the corporation now standing 
in the names of the chairman and secretary as trustees for this 
company should be transferred to the chairman, and that a further 
1,000 of such shares should be transferred to M. Fonrobert, to 
provide such qualification, upon the terms that the transferees 
should execute a declaration of trust in favour of this company. 
Besolved that such request be acceded to on the terms above men- 
tioned, and that the transfers and declaration of trust be executed. 
The transfers and declaration of trust were executed accordingly." 
In pursuance of that resolution, a transfer of 1,000 of the 5,105 
shares in favour of Mr. Cousins was executed, and on 14 March, 
1902, was registered. 

The declaration of trust, which was dated 28 F-ebruary (and 
therefore contemporaneous with the transfer), after stating thai 
Mr. Cousins and M. Fonrobert acknowledged that the shares in 
the corporation, the numbers of which were set opposite their 
names in the schedule, were held by them as trustees for the com- 
pany, proceeded : " And we hereby declare that we respectively will 
at all times hereafter stand possessed of the said shares and of all 
dividends bonuses and other rights and privileges accruing or to 
accrue due in respect or in right of the said shares, and will assign 
transfer pay over and dispose of the said premises and the proceeds 
of the same respectively in such manner as the Dover Coal Field 
Extension, Limited, shall from time to time direct." 

Mr. Cous'ns acted as a director of the corporation, and continued 
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to hold the 1,000 shares thus acquired until 26 February, 1908, 
when a number of transfers thereof, seven in all, dated at various 
dates from 29 January to 17 February, were registered. Mean- 
while, on 80 December, 1902, there had been transferred to him 
1,200 other shares in the corporation, the transfer being registered 
the same day. He had thus on 80 December, 1902, become entitled 
from a source other than the possession of the 1,000 shares to the 
necessary qualification as director of the corporation. 

On 29 December, 1902, a balance-sheet up to 29 November was 
circulated among the shareholders, in which there appeared on the 
assets side the cost of 5,105 ordinary shares in the corporation, 
followed by a note: "Of these shares 1,000 are registered in the 
name of Mr. W. J. Cousins and 1,000 in the name of Monsieur 
F. B. Fonrobert in order to qualify them as directors of the cor- 
poration and thus enable them to represent the interests of this 
company upon that board " ; and in the auditors' note to the same 
balance-sheet, the auditors, after mentioning that the shares were 
held in the names of Mr. Cousins and M. Fonrobert, proceeded to 
state : " Both these gentlemen have executed a declaration of trust 
of these shares and have deposited with the company in each case 
the share certificates and a blank transfer of the shares." 

The balance-sheet with the report was laid before a meeting of 
the company. Notice was taken of the facts as to the 2,000 shares, 
and some question was, it seemed, raised on two occasions at 
meetings of the company held to consider the balance-sheet and 
the report with which it was issued ; but the matter had, it seemed, 
been dropped. 

On 81 March, 1908, a compulsory order was made to wind up 
the company. The liquidator of the company took out a summons, 
which now came on for hearing, for an order that Mr. Cousins 
might be directed to account to the company for director's fees 
received by him as a director of the corporation. 

Macnaghten, K.C., and Martelli, for the liquidator : 

A director must account for profits made by use of the company's 
property: Boston Deep Sea Fishing and Ice Co. v. Ansell [1888] (1). 

(1) 39 Ch. D. 339 ; 59 L. T. 345. 
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H. Terrell, K.C., and Arnold Statham, for a purchaser of the 
company's assets. 

Cave, K.C., and Ernest Palmer, for Cousins : 

The liquidator can claim nothing. These fees are not profits 
derived from use of the company's property, but are payment for 
work done : Partnership Act, 1890, s. 29 ; Boston Deep Sea Fishing 
and Ice Co. v. Anseli (1) ; Aas v. Benham [1891] (2) ; Whitney v. 
SmiA [1869] (8) ; Keech v. Sand/ord [1726] (4) ; Bevan v. Webb 
[1905] (6) ; In re New British Iron Co., Ex parte Beckwith [1898] (6) ; 
and Salton v. New Beeston Cycle Co. [1899] (7). 

Macnaghten, K.C., in reply, referred to Dean v. MacdoweU 
[1878] (8). 

Warrington, J. : This is an application by the liquidator of the 
Dover Coalfield Extension, Limited, against Mr. W. J. Cousins, 
who was director and chairman of the company, for an order that 
he may be directed to account to the company for certain director's 
fees received by him as director of another company called the 
Consolidated Kent Collieries Corporation, Limited. [His Lordship 
stated the facts to the effect set out above, and continued :] The 
liquidator says that he is entitled to the sums received by Mr. 
Cousins as director's remuneration during the period during which 
he held the 1,000 shares transferred to him by the company, and 
he puts it on this ground. He says it is clear law that every agent 
must account to his principal, and that every partner must account 
to his firm, for every benefit derived by him without the consent of 
his principal or of bis co-partners from any transaction concerning 
the principal's business or the business of the partnership, or from 

(2) [1891] 2 Ch. 244 ; 65 L. T. 25. 

(3) L. E. 4 Ch. 513 ; 20 L. T. 468 ; 17 W. E. 579. 

(4) Select Ca. Ch. 61 ; 2 Wh. & Tu. L.C. (7th ed.), 693. 

(5) [1905] 1 Ch. 620 ; 74 L. J. Ch. 300 ; 93 L. T. 298 ; 53 W. E. 651. 

(6) 5 Manson 168; [1898] 1 Ch. 324; 67 L. J. Ch. 164; 78 L. T. 155; 46 
W. E. 376. 

(7) 6 Manson 238 ; [1899] 1 Ch. 775 ; 68 L. J. Ch. 370 ; 80 L. T. 521 ; 47 
W. E. 462. 

(8) 8 Oh. D. 345, 354; 47 L. J. Ch. 537, 540, 641; 38 L. T. 862; 26 
W. E. 486. 
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any use by him of the property of the principal or the property of 
the partnership, or the name or business connection of the part- 
nership. He says that is the principle of equity, which nobody 
disputes, and he s£iys that this case comes within that principle. 
Now, is that so ? Does the director who becomes the director of 
another company, and as such is required to hold a qualification, 
get his director's fees by the use of the shares which qualify him 
as director ? I do not think so. I think it may be taken to be 
settled, at any rate so far as I am concerned, that the right to 
director's fees does not arise from the possession of the qualification 
shares. I think that that is settled, as I said, so far as I am con- 
cerned, by Ex parte Beckwith (6). He obtains his director's fees 
by reason of the contract of service between him and the company 
for which he is acting as director. His obligation as a member of 
the company by reason of his shares is a distinct and separate 
obligation, the consequence being that in Ex parte Beckwith (6) 
the director there was treated as being entitled to receive his fees 
not in his capacity as member, but by virtue of his independent 
contract, and was therefore entitled to prove for those fees in com- 
petition with other creditors. One may test it in this way. Any 
benefits which Mr. Cousins gets by use of the shares — such as 
dividends, profits, and so forth — of course he must account for to 
the company ; but I do not think that he gets his director's fees by 
use of the shares. It is perfectly true that he becomes a director in 
the interests of his company, and he took these shares in order to 
qualify him as director; but it seems to me that he gets his 
director's fees not by use of the shares, but by acting as director. 
Moreover, I think that the liquidator is met with this difficulty — 
that that for which an agent or a partner is, under the doctrine of 
the Court of equity, required to account is the profit that he makes 
by the use of the principal's property or of the property of the 
partnership. I feel a difficulty in saying that a director's fees are 
profits ; the director's fees are payment for the work which the 
director does on behalf of the company of which he is a director, 
and the ratio between the value of the work and the amount of the 
fees is settled by the contract between those two parties ; and it 
seems to me that, if I were to direct any account at all, I must 
direct it on the footing that Mr. Cousins was entitled to fair 
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remaneration for the amount of work which he did, and would be 
entitled to be allowed against the director's fees such remuneration ; 
and how would it be possible for me to ascertain what that fair 
remuneration is except by taking the bargain between the company 
and the director — a perfectly bond fide bargain, by which that 
remuneration is fixed ? 

It seems to me, therefore, first, that the director's fees are not 
profits which are derived by the use of the shares, that is to say, 
that, assuming them to be profits, they are not derived by the use 
of the shares ; and, secondly, that they are not profits within the 
principle, because Mr. Cousins has given for them that which he 
and the corporation have determined to be a fair quid pro quo^ and 
it would be impossible for the Court to go behind that and say a 
fair remuneration would be some other sum. On the whole, there- 
fore, without going into the further points which have been raised 
by the respondent in opposition to this summons, it seems to me 
that the summons fails, and I must refuse it, with costs. 

Solicitors : Pilgrim d Phillips, for the Liquidator. 

Paddisofiy Trevor dt Be la CltapeUe, for the Pur- 
chaser of the Company's assets. 
Ernest A. Fuller y for Mr. Cousins. 
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HENRY LEETHAM and SONS, LIMITED, 
V. JOHNSTONE-WHITE. 

1907, January 19. C. A. Fabwbll and Buckley, L.JJ. 

Company — Restraint of Trade — Contra^ of Service— Employment hy Companies 
Associated in Carrying on Business — Provision for Protection of Associated 
Businesses — Validity — BeasonaUeness. 

Several oompanies were associated together for the purpose of carrying 
on simihir businesses in various parts of the United Kingdom, and they 
entered into an agreement by their agent with a traveller whereby he agreed 
to serve any of the oompanies as appointed, and also agreed not to carry on 
or enter the employ of any one carrying on similar business within the 
United Kingdom during a Ibnited time after his leaving their employ. The 
traveller entered into the service of one of the associated companies whose 
business extended over a small area only. On leaving their employment 
he entered into the employment of other persons carr3ring on a similar 
business. On an application to restrain him from acting in breach of this 
agreement : — 

Hdd, that the contract must be construed as made between the traveller 
and the particular company in whose service he was ; that the restraint was 
wider than was necessary for the protection of that company and could not 
be enforced. 

Per Fa&well, L. J. : An employer carrying on more than one business 
who engages an employee for one business cannot by covenant restrain the 
employee after leaving his service from competing with him in any other 
than the business in which the employee has been actually employed. 

Decision of Nevillb, J. (1), reversed. 

Appeal from decision of Neville, J. 

The facts were as follows : The plaintiffs were five companies 
carrying on the trade of com and wheat millers and corn mer- 
chants. Each company had their own staff of servants and 
travellers, but all the companies other than Henry Leetham and 
Sons, Limited, were for practical purposes subsidiary companies 
under the control of the directors of Henry Leetham and Sons, 
Limited, who were in a majority on every board of directors. On 
18 September, 1905, the defendant, who was then in the employ- 
ment of the Cleveland Flour Mills, Limited, one of the subsidiary 
companies, as a commercial traveller, entered into an agreement 
with Sidney Leetham (called the master) whereby, after recitals 
that the master was a director of Henry Leetham and Sons, Limited 
(called the principal company), and also of the other companies 
(called the subsidiary companies), and that the master was entering 
(1) [1907] 1 Ch. 189 ; 76 L. J. Ch. 119. 
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into the agreement as agent for and on behalf of the principal and 
subsidiary companies, and that when service under the master 
was referred to in the agreement it meant service for such com- 
pany as the master should direct, the master engaged the defendant 
to serve the principal company or one of the subsidiary companies 
in such capacity as the master should from time to time direct. 
The salary was to be 208Z. a year, and the contract was terminable 
by one month's notice ; and by clause 4 the defendant agreed that 
he would not within the area of the United Kingdom enter the 
service of any other wheat or com miller, or engage in selling any 
articles or goods dealt in or manufactured by the principal and 
subsidiary companies, within five years from the expiration of his 
engagement with either the principal or any or either of the 
subsidiary companies, without the consent in writing of the 
principal company. Clause 7 provided that : " All restrictions , 
and conditions contained in this agreement which are expressed to 
be made with the master shall have effect and be construed as if 
they were made in separate agreements entered into by the servant 
with the principal company and each of the subsidiary companies 
and may be put in force by any one of the companies named in 
whose actual service the servant has been at any time during the 
continuance of this agreement.'' 

The defendant's engagement was terminated by notice on 
81 December, 1905. He subsequently entered the employ of 
William Marshall and Sons, Grimsby, Limited, of the Victoria 
Haven Boiler Flour Mills, Grimsby, as traveller. 

The plaintiffs, who were all the associated companies, on 
becoming aware of this, commenced the present action, and moved 
for an injunction to restrain the defendant, during the period of 
five years from 31 December, 1905, from entering or continuing 
in the service of William Marshall and Sons, Grimsby, Limited, in 
breach of clause 4 of the agreement of 18 September, 1905. 

Nbville, J., granted an injunction. 

The defendant appealed. 

Jenkins, K.C., and F, M. Preston, for the appellant : 
It is unreasonable to bind a man in respect of several businesses 
in different parts of the United Kingdom. There is no limit of 
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space tinder the contract in this country, and the restriction is 
wider than is necessary for the protection of the company whom 
the defendant actually served. A covenant restrictive of trading 
is good if it is necessary for the protection of the employer by 
whom the servant is employed. It cannot be good if it is not for 
his protection, but for the protection of other persons carrying on 
business elsewhere. 

Bramwell Davis, K.C., and J. M. Oover, for the respondents : 

These businesses are all working under the same management, 
and the agreement was for the protection of all. For that purpose 
it is not too wide. The defendant was in the employ of all these 
companies. The restriction was not in excess of what is necessary 
for the protection of the covenantees: NordenfeU v. Maxim- 
.Nordenfelt Gum and Ammtmition Co. [1894] (2). Each of the 
associated companies here was interested in the business of the 
others. 

Farwbll, L.J. : In this case it is obvious that the learned Judge 
came very unwillingly to the conclusion that the law was most 
unreasonable, and that it compelled him to adopt the arguments 
that we have heard on behalf of the respondents. If we adopted 
thoRe arguments, I think the law would indeed be very unreasonable ; 
but I am glad to think that that is not so. 

The contract in this case was entered into on 18 September, 
1905, and it is in a somewhat unusual form. A man purports to 
contract on behalf of a company of Henry Leetham and Sons, 
Limited, which is a very large company, and also on behalf of 
what are called subsidiary companies, and the contract is put in 
this way: that ^'The servant hereby agrees with the master that 
he will not within the area of the United Kingdom of Great Britain 
and Ireland enter the service of any other wheat or com miller or 
giain or flour factor or flour milling engineer or either directly or 
indirectly engage in selling or dealing in flour offals or any other 
articles or goods dealt in or manufactured by the principal and 
subsidiary companies within five years from the expiration of his 
engagement with either the principal or any or either of the 

(2) f 1894] A. 0. 636 ; 63 L. J. Ch. 908 ; 71 L. T. 489 ; 11 Bep. 1. 
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subsidiary companies without the consent in writing of the prin- 
cipal company." The engagement was: '^The master hereby 
engages the servant to serve the principal company or one of the 
subsidiary companies in such capacity or sphere as the master 
shall from time to time appoint and the servant hereby agrees to 
serve the principal company or one of the subsidiary companies in 
such capacities upon the terms following.'' I have read the 
restrictive clause which is one of those terms. 

The subsidiary company, whose servant the defendant became, 
was the Cleveland Flour Mills, Limited. Before I consider the 
position of that company, I will also refer to clause 7 of the 
contract. [His Lordship read clause 7.] As I read the contract, 
taking clause 7 and the rest of it, I think it is intended to be one 
contract with the individual company with whom the defendant 
actually entered into relations as servant, for service with that 
company so long as that relation continues. It may very well be 
that hereafter he might have been transferred to another company. 
Whether the contract would then have been sufficient or not does 
not matter ; that may be a matter for further consideration by 
some other Court if the question arises. I think the true effect 
of the whole contract for present purposes is that this is a contract 
between the servant and the Cleveland company alone, the Cleve- 
land company engaging by its agent the individual who is a party 
to the contract. 

The business of the Cleveland company, as appears from the 
affidavits, is a small one, and is confined to two or three of the 
northern counties ; it has no business in Scotland or Wales, and a 
little business in Belfast. It appears to me on the evidence that 
it is quite plain that the contract, regarded as for the protection of 
the Cleveland company alone, is manifestly unreasonable as being 
far wider than can possibly be required for the protection of that 
company. But it is argued that the true meaning is this — that 
the contract is entered into by the individual on behalf of a great 
number of companies ; and it is said that the contract should be 
regarded as one for the protection not of the Cleveland company 
alone, whose servant the man became, but of the Cleveland com- 
pany and any other of the companies, one of which has indeed a 
very large business. It seems to me that such a contract would be 
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contrary to the very principle on which these contracts, although 
they are in restraint of trade and therefore against public policy, 
are allowed to be effected. The Courts have gone on the footing 
fchat an individual who is dealing with a business which he has 
built up by his own exertions is entitled to protect that business 
so as to enhance its value, but a contract restraining trade is only 
good if and so far as it is for the protection of that business. For 
instance, it has been decided in Horner v. Grams [1831] (8) that 
you cannot have a covenant in gross ; that is to say, a man who 
has no interest in the business at all cannot take a covenant from 
a man that he will not enter into that particular business : it does 
not concern him, and it is against public policy because it restricts 
trading in the United Kingdom. In the same way it follows, to 
my mind, that a man whose business is, say, a com miller's 
business, and who requires to protect that, cannot, if he has also a 
furniture business, require the covenantee who enters into his 
service as an employee in the com business to make a covenant 
restricting him from entering into the furniture business also, 
because it would not be required for the protection of the com 
business in which the man is employed, however beneficial it 
might be to the individual who is the owner both of the com 
business and of the furniture business. 

It seems to me it follows from the decision of the Court of 
Appeal in Jacohy v. Whitmore [1883] (4), that on the sale of a 
business with a goodwill, although nothing more is said, the benefit 
of the restrictive covenant passes with the business, because it is 
not for the benefit of the individual, but it is for the benefit of the 
business. That being so, I think that the learned Judge did 
injustice to the law in saying that it acted as harshly as he con- 
sidered it did, and therefore this action fails, and the motion is 
misconceived, and the order should be discharged, with costs. 

BucELBT, L.J. : In this case the agreement of 18 September, 
1906, was made between Mr. Sidney Leetham and the defendant. 
The agreement by its recitals expresses Mr. Leetham to enter into 
it as agent for a principal company and five subsidiary companies ; 

(3) 7 Bing. 736 ; 9 L. J. (o.s.) C. P. 192 ; 6 M. & P. 768. 

(4) 49 L. T. 335 ; 32 W. K 18 ; 48 J. P. 336. 
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and it goes on to recite an agreement between the master and the 
servant to enter into the agreement thereinafter contained for 
regulating the service of the servant with either the principal 
company or one of the subsidiary companies. The testatum then is 
that the master engages the servant to serve the principal company 
or one of the subsidiary companies. I leave out the rest of the 
agreement for the moment. It is a fact, but in my opinion an 
irrelevant fact, that before the date of this agreement the servant 
was in the employment of Henry Leetham and Sons, Limited. Under 
the agreement the only service he ever entered was that of the 
Cleveland Flour Mills, Limited. At the date of the agreement he 
was in point of fact serving them under Leetham's directions. He 
continued in that employment from September to November, 1906, 
and on SO November, 1906, he received a month's notice of 
dismissal. The operation of the agreement, therefore, is this : that 
the servant, being bound to serve the principal company or one of 
the subsidiary companies as the master directed him, served the 
Cleveland company, and nobody else. The limits of the business 
of the Cleveland company are described in paragraph 8 of defen- 
dant's affidavit. The substance of it is that it was confined to 
certain comparatively small portions of England, there was no 
business at all in Scotland or in Wales, and there was nothing 
more than a. selling agent in Belfast. The area over which the 
servant is prohibited from trading is the area of the United King- 
dom of Great Britain and Ireland. Upon the facts it is indisputable 
that that is a larger area than is required for the protection of the 
business of the Cleveland company. The plaintiiBTs in this action 
are not the Cleveland company, but all the six companies, and they 
sue the defendant for an injunction to restrain him from trading 
within the forbidden area of the United Kingdom of Great Britain 
and Ireland. There is no room for dispute that if the business of 
the Cleveland company only is to be protected, that is too wide, and, 
if the protection is too wide, the restriction is void. 

It is sought to support it by saying that it is not too wide, if 
regard is to be had to the area over which the businesses of the other 
companies extend, and I think on the evidence that that is so. Is 
there any justification for an injunction in that state of facts? In my 
opinion there plainly is not. The Cleveland company, into whose 
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service alone the defendant entered, was a company whose business 
did not require protection over such an area as the agreement pro- 
vided for. Let me test it in this way : Suppose the only plaintiffs in this 
action were Henry Leetham and Sons, Limited, could they recover ? 
Plainly not. There has never been any agreement at all between 
the defendant and Henry Leetham and Sons, Limited. There 
would have been if the master had required him to go into their 
service ; but he never did, and Henry Leetham and Sons, Limited, 
never could have sued upon this covenant. If they had a cause of 
action, inasmuch as their business was so extensive as it is, the 
agreement would not have been too wide ; but they could not have 
sued : the only people who could sue were the Cleveland company. 
It seems to me that that is quite plain. There is a clause in the 
agreement which makes it, if anything more were needed, plainer 
still ; that is clause 7, which has already been read. I think that 
elause means that you are to treat this as if there were six agree- 
ments, and that any company in whose actual service the servant 
has been may enforce the hypothetical separate agreement with 
that company, containing, as it will, the restrictions and conditions 
contained in this agreement. Now, if I write out that separate 
agreement, it will be a separate agreement between the Cleveland 
company and the defendant that the defendant will not trade 
within an area in excess of that which is required for the protection 
of the Cleveland company. That restriction is bad. I am unable 
to follow the reasoning by which Mr. Justice Nbvillb came to 
the conclusion that it was his duty to enforce this covenant. I 
think the covenant is too large, and is therefore void, and that 
consequently this appeal must be allowed. 

Appeal aliawed. 

Solicitors: Noriis, AUem d Chapman, for North, Kirk d Co,, 
Liverpool, for the Appellant 
Griffith dt Gardiner, for li. Newbold Kay, York, tor 
the Respondents. 
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In re SIMS, Ex parte BOARD OF TRADE. 

1907, March 19. Bigham, J. 

BanJeruptcy — Trustee — Improper Retainer of Money — Pemd Interest — Estate or 
Treasury Entitled^Banlcruptcy Ad, 1883 (46 cfe 47 Vict. c. 52), s, 74, 
sub'SS. 1, 6. 

The penal interest of 20Z. per cent, per annum imposed by section 74 of 
the Bankruptcy Act, 1883, on sums over 502. retained by a trustee in bank- 
ruptcy in his hands for more than ten days, isiin the nature of a debt due 
from the trustee to the bankrupt's estate, and should therefore be paid 
into the Bankruptcy Estates Account, and not to the Treasuiy. 

Accordingly a trustee is entitled to set off against such interest any sum 
which is due to him from the estate. 

Motion. 

The trustee in bankruptcy in this case had retained in his 
hands a sum of about SOOi. for a period of two years before paying 
it into the Bankruptcy Estates Account at the Bank of England^ 
instead of paying it into such account within ten days, and had 
thereby rendered himself liable under the Bankruptcy Act, 1883, 
8. 74, sub-s. 6, to pay interest on the amount so retained at the 
rate of 20i. per cent, per annum. The penal interest amounted to 
1092., and there was due from the estate to him the sum of 90Z. 
The trustee did not dispute his liability to pay the penal interest, 
but the Board of Trade doubted whether they could allow him to 
set oflF against it the 90L due to him from the estate. This 
question depended upon whether the penal interest went to the 
credit of the bankrupt's estate or was payable to the Treasury. 
The practice had been to treat it as due to the Treasury, but the 
question had been submitted in 1904 to Mr. Muir Mackenzie, 
then counsel to the Board of Trade, and he had given an opinion 
to the effect that the money should be treated as due to the 
bankrupt's estate. 

The Board of Trade, desiring the opinion of the Court on the 
question, now moved for a declaration — first, that the trustee was 
liable to pay 109Z. to the Bankruptcy Estates Account ; secondly, 
that the Board of Trade was entitled to apply the sum of 90Z. due 
from the bankrupt's estate to the trustee in part satisfaction of 
the 109i. due from the trustee ; and thirdly, for an order that the 
trustee pay to the Board of Trade the balance of 19Z. 

M. — VOL. XIV. 12 
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Hansell, for the Board of Trade, read the opinion of Mr. Muir 
Mackenzie in support of the motion. 

The trustee did not appear. 

BiGHA3i, J. : I agree with the opinion of Mr. Muir Mackenzie, 
and hold that the 90/. due to the trustee from the bankrupt's 
estate can be set off against the 109/. due from him for penal 
interest. The reason for the exaction of a penal rate of interest 
from a trustee in bankruptcy who improperly retains money of the 
estate of the bankrupt in his hands for more than ten days is that 
it may fairly be inferred that he has been using the money to make 
a profit out of it for his own advantage. Any such profit, there- 
fore, is money received to the use of the bankrupt's estate, and 
ought properly to have been paid into the Bankruptcy Estates 
Account under sub- section 1 of section 74 of the Bankruptcy Act, 
1883. Consequently the penal interest of 20/. per cent, on the 
sum improperly retained bj' the trustee is money which the trustee 
owes to the bankrupt's estate and is not due to the Treasury. I 
will make an order in the terms of th*e notice of motion. 

Order accordingly. 
Solicitor : Solicitor to the Board of Trade. 



In re SAUMAEEZ, Ex parte SALAMAN. 

1907, March 20. Bigham, J. April 26. C. A. Cozens-Hardy, 
M.B., Sir Gorell Barnes, P., and Kennedy, L.J. 

Bankruptcy — Deed of Arrangement — Non-registration — Deed for Benefit of Certain 
Creditors named therein — Validity — Deeds of Arrangement Act, 1887 (50 <£; 51 
Vict. c. 57), ss. 4, 5, 6, and 19. 

A deed of arrangement for the benefit of certain pressing creditors named 
therein, and not for the benefit of creditors generally, does not require 
registration under the Deeds of Arrangement Act, 1887. 

Motion. 

On 1 October, 1905, the bankrupt, being in pecuniary difficulties, 
called a meeting of his pressing creditors, and by a memorandum 
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of that date executed by such creditors, eleven in number, and by 
the debtor, it was agreed that the creditors should take no proceed- 
ings against the debtor on certain conditions, and that the 
bankrupt should hand over certain director's fees and other 
assets to two trustees for such creditors to be realised or other- 
wise dealt with as should be resolved upon by a majority of such 
creditors. 

On 15 January, 1906, a deed of arrangement was executed in 
pursuance of the memorandum. By the deed the bankrupt 
assigned to the trustees the property referred to in the memo- 
randum in trust for the creditors mentioned in a schedule thereto, 
being the creditors who executed the memorandum, to be dealt 
with in accordance with the memorandum. The deed provided 
for the reassignment to the bankrupt of any property that might 
remain in the hands of the trustees after the scheduled dteditors 
had been paid in full. Neither the memorandum nor the deed was 
ever registered. On 20 September, 1906, a receiving order was 
made against the debtor; on 24 September he was adjudicated 
bankrupt ; and on 12 October a trustee was appointed. 

The total amount due to the scheduled creditors, as appeared 
from the sums set opposite to their names, was 6,056i. lis. Id., and 
there were, according to the bankrupt's statement of affairs, four 
other unsecured creditors whose claims amounted in the aggregate 
to 60/. 12«. 

The bankrupt, however, stated in an afl&davit filed in opposition 
to the motion that there were in addition to the scheduled credi- 
tors some fourteen or fifteen unsecured creditors, whose names he 
mentioned, and that their total claims amounted to 6,500Z. ; and 
he also stated that the total amount due to the scheduled creditors 
was, in fact, not 6,056/. 17«. 7d., but only 4,756/. 

The trustee in bankruptcy moved to set aside the deed as being 
void on the ground that it had not been registered under the 
Deeds of Arrangement Act, 1887, ss. 5 and 6. 

Horridge, K.C., and Hansell, for the trustee in bankruptcy : 

This deed was a deed for the benefit of creditors generally within 
the meaning of section 4, sub-section 2, and section 19 of the 
Deeds of Arrangement Act, 1887, and is therefore void for not 

12 2 
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being registered. The dictum of Vaughan Williams, L.J., in 
Hedges v. Preston [1899] (1) supports that view. 

Gore-Broxcney K,C., and Van Neck, for the trustees of the deed, 
were not called upon. 

BiGHAM, J. : I think this application must be dismissed. The 
deed of arrangement purports to be made between the debtor and 
certain creditors whose names are to be found in the schedule 
thereto, and it is agreed on all hands that these were not all the 
creditors that he had, but, as appears from his affidavit, that they 
were certain creditors who were pressing him for payment. It 
cannot be said to be more than an assignment for the benefit of 
certain individuals, since no creditor other than those named in 
the schedule could claim to benefit under it. Section 4 of the 
Deeds of Arrangement Act, 1887, provides that the Act shall apply 
to any assignment of property made by a debtor for the benefit of 
his creditors generally, and section 19 defines the words " credi- 
tors generally " as including all creditors who may assent or take 
the benefit of a deed of arrangement. It would be a perversion of 
language to say that a deed which, on the face of it, is for the 
benefit of certain named . persons, is for the benefit of creditors 
generally ; and it must follow, therefore, that it is not within the 
Act. A deed of arrangement to come within the Act must be a 
deed which includes all creditors who may assent thereto ; and in 
the present case no creditor could assent thereto except those 
named in the schedule. The result of this decision may be to 
defeat the object of the Act ; but that cannot be helped, since the 
Act cannot be construed in any other way. 

The trustee in bankruptcy appealed. 

Horridge, K.C., and Hansell, for the appellant : 

The deed in question is within the Deeds of Arrangement Act, 
1887, and consequently, not having been registered, it is void. It 
was a deed dealing with creditors as a class, as distinguished 
from a composition with individual creditors ; and although it was 

(1) 80 L. T. 847. 
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not ex facie for the benefit of all the creditors, it is not exempt 
from registration. The observations of Vauohan Williams, LJ., 
in Hedges Y. Preston (1)^ support this contention. The expression 
'' creditors generally'* in section 4 of the Act is extended by 
section 19 so as to include all creditors who do in fact in any 
particular case come in and assent. Bioham, J., read the words 
" creditors generally " in section 19 as being synonymous with the 
same expression in section 4. That is too narrow a view, and he 
was wrong in so doing. The word 'include" in the definition 
clause, section 19, is used to enlarge the meaning of '' creditors 
generally" in section 4, and therefore those words ought to be 
construed in the wider sense — see DUworth v. New Zealand Com- 
missioner of Stamps [1898] (2), where the word ** exclude " is 
discussed. Whether the deed is a deed of arrangement within the 
Act is a question of fact in each particular case. The Act is not an 
enabling Act. Under the Bankruptcy Act, 1861, a deed of arrange- 
ment complying with certain conditions was binding on all the 
creditors. But under the present bankruptcy laws there are no 
deeds of arrangement, and down to the passing of the Act of 1887 
a debtor might enter into such a deed privately. That Act was 
not intended to supplement the bankruptcy law, but is entirely 
independent of it. Its object is to protect creditors by enforcing 
registration of a deed of arrangement under the penalty of avoid- 
ance of the deed, and so to effect publicity in the matter. There 
is no definition of *' creditors generally " in the Bankruptcy Act, 
1888, and the expression in that Act has not the same meaning as 
in the Act of 1887. If a deed of arrangement of this kind is not 
required to be registered, the property of the debtor may be 
assigned for the benefit of a section of the creditors without the 
knowledge of the other creditors, who will be thus deprived of the 
protection intended to be conferred by the Act. 

Ooj-e-Browne, K.C., and Van Neck, for the respondents, the 
trustees of the deed : 

The benefits under this deed were confined to eleven specified 
creditors, they being a minority of the creditors. The question is 
whether the deed is one for the benefit of ** creditors generally " 

(2) [1899] A. G. 99, 105 ; 68 L. J. P. 0. 1, 4 ; 79 L. T. 473 ; 47 W. B. 337. 
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within section 4 and section 19 of the Act of 1887 taken together. 
Under section 4, standing alone, the deed could not be said to be 
for the benefit of creditors generally, because on the face of it no 
creditors other than those specified in it can claim any benefit 
under it. The definition clause, section 19, must be construed 
with reference to what was the well-known practice at the time of 
the passing of the Act as to deeds of assignment by debtors for the 
benefit of their creditors. The parties to a deed of that kind were 
usually the debtor, the trustees, and the creditors whose names 
and seals were subscribed and affixed in a schedule, " or who 
otherwise accede to these presents " — Bythewood and Jarman's Con- 
veyancing (4th ed., 1885), vol. ii. p. 490. Reading the two sections 
together, they only apply to a deed which gives all the creditors 
power to come in and assent. If a man is in fact making an 
arrangement with substantially the whole of his creditors, he 
comes within the Act. But if he is treating only with a section 
of his creditors, however that section may be arrived at, he is not 
within the Act. A deed of assignment by a firm of its partnership 
assets for the benefit of trade creditors only is not an assignment 
of an individual partner's property for the benefit of "his creditors 
generally " within section 4, sub-section 1 (a), of the Bankruptcy 
Act, 1883, so as to constitute an act of bankruptcy — In re Phillips^ 
Ex paHe Barton [1900] (8). The words of the Act of 1887 are in 
pari materia. In Hedges v. PreBton{l) the ground of the decision 
was that the deed was a deed for the benefit of all the creditors. 
The expression of opinion by Vaughan Williams, L.J., was not 
necessary for the decision, and it is not so clear as to be a real 
guide in the present case. This Act is in the nature of a penalising 
Act, and a man's common law rights ought not to be taken away, 
and the persons in whom the property is vested by the deed ought 
not to be deprived of such property, unless the language of the 
Act is perfectly unambiguous. The arrangement here was not 
with a class of creditors, but with certain individual creditors only. 
A composition with creditors generally is in the nature of an act of 
bankruptcy, and is equivalent to a handing over of the property to be 
dealt with substantially in the way in which a trustee in bankruptcy 

(3) 7 MaDSon, 277 ; [1900] 2 Q. B. 329 ; 69 L. J. Q. B. 604 ; 82 L. T. 691 ; 
49 W. E. 16. 
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would deal with it. The Act requires that that should be done 
publicly. The Legislature requires limited companies to have 
a public register of their mortgages and charges, but it does not 
require individuals to do so. Therefore, if there is a compounding 
with creditors generally, it must be by registered deeds or in bank- 
ruptcy. The Act only applies to a composition with practically 
the whole of the creditors, including the case of any colourable 
evasion. The extension of the words "creditors generally " in the 
definition clause was meant to meet the case of a deed which is in 
the nature of an offer to all the creditors, but which, by reason of 
some of them not having in fact come in, has not in effect become 
a deed for the benefit of the creditors generally. The deed in the 
present case, being a deed for the benefit of a minority of the 
creditors, ought not to be treated ao one for the benefit of creditors 
generally. 

[In re Samson and Schreiber's Contract [1895] (4) was also 
cited.] 

Hansell replied. 

Cozens-Hardy, M.E. : I do not see my way to differ from the 
decision of Bigham, J., in this case. I say so with some regret, 
for I think that the decision shows a possible omission in the 
Deeds of Arrangement Act, 1887 ; but it is not for us to deal 
with that : our duty is limited to construing the Act. This is a 
deed which contemplated only eleven named creditors. Those 
creditors were not even a majority in number of the total credi- 
tors ; and although the evidence on that point is not as conclusive 
as it might be, at least this much is certain, that there was a 
considerable body of creditors outside the deed. It is said that 
they were not only more numerous, but that their debts were 
larger. Be that as it may, we have a deed to which no person 
other than the eleven named persons had any option of assenting ; 
and we have to ask ourselves whether, in the language of the Act of 
1887, that is a deed of arrangement for the benefit of the creditors 
generally. Beading the words of section 4 alone, it seems to me 
impossible to say that this deed falls within the section, seeing that 

(4) 39Sol. J. 504. 
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it is a deed for the benefit of these eleven specified creditors, and 
that no one else had any right or power to assent to or claim any 
benefit under it. Then it is said that there is something in the 
definition clause, section 19, which almost entirely changes the 
meaning and efi^ect of section 4. These are the words: " * Creditors 
generally ' includes all creditors who may assent or take the benefit 
of a deed of arrangement." In the first place, the deed of arrange- 
ment has to be one which is for the benefit of creditors generally, 
and the definition clause seems to me to mean no more than this, 
that a deed which in a sense may not be for the benefit of all the 
creditors, because, to take the commonest case, it may fix a limit 
within which the creditors are to come in, may yet be a deed for 
the benefit of creditors generally, inasmuch as it gives an option to 
all the creditors to assent and take the benefit of it, although, in the 
events which have happened, by reason of delay or otherwise all 
the creditors do not in fact come in. I cannot see my way to hold 
that a deed for the benefit of certain specified creditors, with no 
option to the other creditors to come in, is a deed for the benefit of 
creditors generally. Beference has been made to the case of 
Hedges v. Preston (1), in which there are some observations of 
Vauohan Williams, L.J., with reference to this Act. I need 
scarcely say that any observations falling from him on any branch 
of the bankruptcy law deserve and receive the utmost attention and 
respect ; but when these observations are fairly read, it is on the 
face of them apparent that they were not necessary to the decision 
of the case, and I am not satisfied that they were really directed to 
the point with which we have to deal. I do not regard myself as 
overruling what the Lord Justice has said. The appeal must be 
dismissed. 

Sir GoRELL Barnes, P. : I agree. The deed in question is 
admittedly a good deed unless the Act of 1887 makes it void for 
want of registration. Therefore the Act is taking away the validity 
of the deed, and we must look closely at its language to see whether 
that is really the effect of it. It seems to me, after the discussion 
which has taken place, that it is clear that if section 4 stood alone 
the deed would be left as a good deed, because it was not for the 
benefit of creditors generally in the ordinary acceptation of the 
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term, but was for the benefit only of specific creditors named in 
the deed. The whole question therefore turns upon the meaning of 
section 19, which defines the words " creditors generally ** used in 
section 4, and which is said to alter entirely the meaning of those 
words. That certainly is a very odd way of expressing the view 
contended for by the appellant in this case, that " creditors 
generally " is to mean some creditors, which is really the efifect of 
the argument which has been addressed to us ; and the argument 
goes so far as to suggest that the deed would be bad even if 
•entered into between the debtor and three creditors. I say three, 
because the deed provides that the property should be dealt with by 
the majority of the creditors, and if there were only two there 
might not be a majority. If the Act were intended to go so 
far as that, or to cover the case of a deed for the benefit of even a 
•considerable number of the creditors, one would certainly expect to 
find language of a much more emphatic character than that which 
is used in section 19. Then one is driven to see whether any 
meaning can be given to section 19 extending section 4 somewhat 
beyond the effect which it would have if it stood alone. It seems 
to me that the class of case to which counsel for the respondents 
referred is intended to be dealt with by this interpretation clause, 
and that an effective meaning can be given to that clause by saying 
that it applies — I do not say exclusively — to cases in which creditors 
are named in the deed, and it is contemplated that the rest of the 
creditors may come in and share the benefit of the deed if they 
<5hoose. My difficulty in this case, as I have already said, is that, if 
the Act were intended to go so far as is contended for by the 
appellant in this case, one would expect to find language which 
made that clear. 

Kennedy, L.J. : I have come to the same conclusion, and, 
speaking for myself, I think that the correctness of the judgment 
is fairly clear. Section 4 of the Act uses the expression " creditors 
generally." To begin with, a rather startling result is suggested by 
the appellant, that "creditors generally" in section 4 is not to be 
read in the way in which it would be read in the Bankruptcy Act, 
1883 ; and it is said that this is so because of the definition clause 
in the Act of 1887, s. 19, which, it is suggested, actually extends 
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the meaning of section 4. I should be very slow to construe an 
Act of Parliament in a way which gives a different meaning to an 
expression in the definition clause from that which it has in the 
earlier part of the Act. I should also be very slow to give a 
different meaning to an expression in the Act of 1887 from that 
which the same expression has been held to have in the Bank- 
ruptcy Act, 1883, which the Act of 1887 supplements. As I 
understand definition clauses, they are meant to prevent the possi- 
bility of its being said that an expression used in the body of the 
Act itself does not include something which it was intended to 
include. It is conceivable that cases might arise in which it might, 
but for section 19, have been said that the phrase " creditors 
generally " excluded something which those who framed the Act 
intended to include. Except in that limited sense, to my mind the 
terms of section 4 cannot be expanded or altered by section 19. 

Section 4 says that ''a deed of arrangement to which this Act 
applies shall include any of the following instruments " made by 
the debtor for the benefit of his creditors generally, and then it 
gives a number of documents which might be said by reason of 
their form or substance — such, for example, as an inspectorship 
deed — not to be termed deeds of arrangement. I think that 
section 19 was intended to prevent any doubt as to the inclusion of 
such cases as those suggested by counsel for the respondents 
where there was a limitation on the face of the deed with reference 
to those who might come in and take advantxge of the deed, as, 
for example, where its benefit was confined to those creditors who 
came in within a period of six months, or to such creditors as 
might signify their assent in writing. It might have been argued, 
but for the definition clause, that, because some of the creditors 
might not choose to comply with, or had not complied with, the 
requirements of the deed as to time or as to the form of the assent, 
and were consequently not entitled to share in the benefits of the 
deed, therefore the deed was not within the Act. But a deed of 
arrangement is, within the purview of the Act, a deed for the 
benefit of creditors generally, if the deed is one by which the 
debtor offers to make a settlement with the general body of his 
creditors, and invites all to come in and share the benefits of the 
deed. In such a case all creditors may assent or take the benefit of 
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the deed — that is, are in a position to become beneficiaries under 
the deed, whether they actually do so or not. If it is a deed which 
in its inception and purpose was available to the creditors as a 
body, then it is within the Act, even though there may be some 
terms in it as to time or manner of signifying assent thereto, and 
although all the creditors do not in fact take advantage of it. It is 
said that there is something in the judgment of Yauohan 
Williams, L.J., in Hedges v. Preston (1), which is at variance 
with that \dew. I cannot follow that contention. In the first place, 
it seems to me that he was not comparing the Bankruptcy Act, 
1888, with the Deeds of Arrangement Act, 1887. He happened, 
with his wide knowledge of the law of bankruptcy, to refer back to 
the Bankruptcy Act of 1861, and he says that the scheme of the 
Deeds of Arrangement Act is quite different. "Its object," he 
says, " is not to bind a minority of creditors to accept a deed of 
arrangement instead of bankruptcy. The object of the Act is that, 
unless publicity is given to a deed of arrangement by registration, 
the deed shall be void." Then he goes on, ''In dealing with such 
an Act of Parliament, I should be slow to hold that a deed was 
exempt from the necessity for that publicity because it was not for 
the benefit of all the creditors. Looking at the Act, there is a 
provision in the interpretation clause (section 19) which points 
strongly in that direction. Section 19 provides that *in this Act, 
unless the context otherwise requires, " creditors generally " 
includes all creditors who may assent or take the benefit of a 
deed of arrangement.' That is the very expression used in section 4. 
It seems to me that, having regard to that definition, if the deed 
deals with creditors collectively and not individually, and is a deed 
for the benefit of creditors as a class, the deed is one which comes 
within the Act." I think he is giving to the words " creditors 
generally " exactly the same meaning as is given to them in the 
definition clause, according to the construction we have put upon it. 
I doubt very much whether the Lord Justice meant to suggest, as 
has been contended by the appellant, that if you find, as in this 
case, a deed which, instead of dealing with creditors collectively, 
deals in terms with particular creditors, and which never contem- 
plates anybody else coming in, he would be prepared to hold that 
such a deed was within the Act. In construing an Act of Parliament 
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one must construe the language with precision ; and certainly, as 
this Act is using the same language as the Bankruptcy Act, 1883, 
it would be quite impossible consistently with reason to say that 
we can treat as a deed for the benefit of creditors generally a deed 
which creditors other than certain named creditors in the deed 
cannot assent to and cannot take the benefit of. 

Appeal dismissed. 
Solicitors : Sj^yev dt Sons ; Windfield d- Blew. 
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1907, March 14, 26. C. A. Cozens-Hardy, M.R., Vaughan 
Williams and Buckley, L.JJ. 

Bankruptcy — Proof^Order and BUposition — Debtor* s Pdition — Qoods Left vnth 
Bankrupt — Adjudged Property of Trustee by Order of Court — Proof by True 
Owner for Damage»for Breach of Bailment — Bankruptcy Act, 1883 (46 <fe 47 
Vict c. 52), 88, 37 and 44. 

Where a debtor was adjudicated a bankrupt on his own petition, and 
certain goods which had been left with him to be sold, or returned if not 
sold, were by older of the Court adjudged to be goods in the order and 
disposition of the bankrupt with the ponsent of the true owner, and to pass 
to the trustee as property divisible amongst the creditors imder section 44, 
sub-section 2 (iii.)* of the Bankruptcy Act, 1883, the owner was allowed to 
pi-ove in the banki-uptcy for the damage he had sustained by reason of his 
goods not haying been returned to him according to the terms of the 
bailment. 

Exall V. Partridge (1) and Edmunds v. Wallingford (2) applied. 

The presentation by the bankrupt of his own petition was not an abuse 
of the process of the Court or in any way wrongful. 

Decision of Biqham, J. (3), reversed. 

Appeal from a decision of Bigham, J. 

The debtor, before his bankruptcy, carried on the business of a 
dealer in antiques and works of art. The appellant, Haviside, was 
one of his customers, and bought goods of him for which he paid, 
and which he left in the custody of the debtor until he should 
require them. The appellant also bought similar goods of other art 

(1) 8 Term Hep. 308. 

(2) 14 Q. B. D. 811 ; 54 L. J. Q. B. 305 ; 52 L. T. 720 ; 33 W. E. 647; 49 
J. P. 549. 

(3) Anie, p. 17 ; [1907] I K. B. 197 ; 76 L. J. K. B. 319; 96 L. T. 124. 
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dealers, for which he paid, and which he also placed with the 
debtor for safe custody. Subsequently the appellant gave up 
collecting antiques, and instructed the debtor to sell the goods at 
the best price he could obtain for them. The value of the goods 
was about 758Z., and all of them were in the possession of the 
debtor on 8 March, 1906, which was the date of the commencement 
of the bankruptcy. On that date a receiving order was made 
against the debtor on his own petition, and on 27 March, 1906, he 
was adjudicated a bankrupt, and a trustee was appointed. On 
25 June, 1906, the Court, on the application of the trustee, held 
that all these goods of the appellant passed to the trustee and 
formed part of the property of the bankrupt divisible amongst his. 
creditors by virtue of section 4i, sub-section 2 (iii.), of the Bank- 
ruptcy Act, 1888. The appellant then lodged a proof against the 
bankrupt's estate for 758Z. 16«. 6d., which he claimed as the value 
of the goods, or, alternatively, as damages for the breach of an 
implied contract by the bankrupt that he would either sell the 
goods and account for the proceeds or would return them. The 
trustee rejected the proof on the ground— first, that there was no 
demand for the goods before the commencement of the bankruptcy ; 
secondly, that there was no breach by the bankrupt of any express, 
or implied contract with the appellant ; and thirdly, that the goods 
had been adjudged to be the property of the trustee by the order of 
the Court. Against this rejection Haviside appealed. 

BiOHAM, J., dismissed the appeal, being of opinion that by present- 
ing his own petition the bankrupt had not wrongfully terminated 
the contract of bailment, and that the goods were lost to the 
appellant not by any act of the bankrupt, but by operation of law^ 
and that there was no debt and no right to damages. 

Haviside appealed. 

Herbei't Reed, K.C., and F. H. Mellor, for the appellant : 

The question is whether the claimant, whose goods have been 
taken under section 44, sub-section 2 (iii.) — the reputed ownership 
clause — of the Bankruptcy Act, 1883, can prove in the bankruptcy 
for the loss he has sustained. In the first place, the bailment here 
was for the purpose of sale, and, failing such sale, for re-delivery* 
Secondly, the bankruptcy does not put an end to the bankrupt's 
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obligation in that respect, but converts the remedy for breach of 
such obligation into proof. Thirdly, section 37 of the Act, which 
deals with debts provable in the bankruptcy, comprises all claims 
against the bankrupt except those which are specifically excluded 
or held by the Court to be incapable of proof. The claim in the 
present case is within that section. The practice of admitting the 
true owner under certain circumstances to prove as creditor in cases 
of reputed ownership was recognised in Christian on Bankrupt Law 
{2nd ed., 1818), vol. i. p. 214. The author there restricts the 
practice to cases in which an action of debt or assumpsit could have 
been brought against the bankrupt ; but he bases his reasoning on 
the rule of law then prevailing, but which no longer exists, that 
there could not be a proof for damages that had not been ascertained 
before the bankruptcy. The practice is also recognised, at any rate 
under some circumstances, m Montagu and Ayrton's Law of Bank- 
ruptcy (2nd ed., 1844), vol. i. p. 290, for it is there said, " If goods 
for which a vendee has paid are left in the order and disposition of 
the vendor, so as to be distributable by the statute of James, the 
vendee may prove their value,*' citing Joy v. Campbell [1804] (4) 
and Utterson v. Venion [1790] (5). In the present case the obliga- 
tion under the terms of the bailment to return the goods if they 
were not sold was in force at the commencement of the bankruptcy, 
and was not extinguished by such bankruptcy. By presenting his 
own petition iu bankruptcy the bankrupt has put it out of his power 
to return the goods, and the owner is consequently entitled to prove 
for the breach of obligation on the part of the bankrupt in that 
respect. The operation of the reputed ownership clause is that the 
goods are taken to be dealt with as the property of the bankrupt, 
leaving the true owner, in some cases at all events, to prove for the 
value of the goods. There is no forfeiture, as Lord Bedesdale 
pointed out in Joy v. Campbell (i). 

[Vauohan Williams, L.J., referred to Eden's Bankrupt Law 
(1832), p. 270, as showing that under the then state of the law the 
owner of the goods could only be deprived of them by a sale by 
the Commissioners.] 

(4) 1 Sch. & Lef. 328, 338. 

(5) 3 Term Eep. 539, 548. 
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It may be contended here, as it was contended in the Court 
below, that the Bankruptcy Act, 1883, in certain cases, when it 
takes away a right — as, for instance^ under section 55, which 
relates to the disclaimer of onerous property — expressly gives a 
right of proof in respect of the injury sustained ; and that, inas- 
much as no right of proof is expressly given under the section now 
in question, no such right was intended. But under section 47, 
which renders void certain voluntary settlements, and under 
section 48, dealing with fraudulent preferences, although no rights 
are in express terms reserved, the persons injured have, according 
to the decisions, a right of proof. Consequently the fact that the 
statute does not expressly reserve the right does not raise any pre- 
sumption that such right was not intended to be reserved. The 
general principle applicable here is that where the goods of one 
person are lawfully taken to pay the debt of another person the 
owner of the goods is entitled to an indemnity from such person 
—Edmunds v. WaUingford [1885] (2). 

[Buckley, L.J. : Suppose all the creditors have been satisfied 
and the goods have not been sold, could the true owner get them 
back ?] 

If there is in the present case no provable debt, there might 
be some question whether the goods in specie would belong to the 
true owner or to the debtor; they would belong to the debtor. 
But that question does not arise, because the object of section 37 of 
the statute is to embrace every kind of claim and to convert it into 
proof. If this is not a provable debt the bankrupt is left exposed 
to an action for breach of his obligation to return the goods. The 
case is covered by Joy v. Campbell (4). The reasoning in the judg- 
ment of Lord Bedesdale in that case involves the proposition that 
the loss incurred by the true owner by reason of the reputed owner- 
ship doctrine is provable. There Lord Bedesdale treated the case 
of goods which had been paid for and left in the hands of the 
vendor, and which were taken under the reputed ownership clause, 
as one of non-delivery, 

[Cooke's Bankrupt Laws (1823), vol. i. p. 843, was also referred 
to.] 
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Hansellj for the respondent, the trustee : 
No proof ought to be allowed in this case. The claimant is not 
a creditor. An ordinary bill of sale holder who has lost the goods 
comprised in his security by reason of the reputed ownership clause 
is allowed to prove because he is a creditor. But there is no right 
of proof where the loss has resulted, not from any act or default 
on the part of the debtor, but as a consequence which the law 
imposes in the event of bankruptcy. The vendee, in the case put 
by Lord Redbsdale in Joy v. Campbell (4), would be allowed to 
prove because he had paid for the goods and had never got them. 
Here, however, the ownership of the goods and the dominion over 
them were in the claimant until the bankruptcy. As to the con- 
tention that the debtor by presenting his own petition has com- 
mitted a breach of the contract of bailment, the answer is, first, 
that there is no distinction in the Bankruptcy Act between a 
debtor's and a creditor's petition so far as the operation of the 
reputed ownership clause is concerned ; and secondly, in the case 
of an adjudication in bankruptcy on a creditor's petition there is 
always a relation back to an antecedent act of bankruptcy, and 
it is merely an accident that there was no such antecedent act 
in the present case. The question then to consider is whether, in 
contemplation of this Act of Parliament, a person who, apart from 
the application of the doctrine of reputed ownership, is not a 
creditor, can possibly prove for the loss he has sustained by reason 
of his goods having passed to the trustee under the Act. The 
goods were deposited with the bankrupt upon a bailment of sale or 
return — that is to say, if he could not sell them he was entitled to 
keep them until the true owner had demanded them back. There 
could be no breach of the terms of the bailment until such a 
demand had been made. No demand having been made in this 
case, apart from the bankruptcy the debtor would have committed 
no breach of the bailment. Whether the claim is a claim to prove 
for the value of the goods or for damages for breach of the bail- 
ment, the goods themselves, and also the right to demand the 
return of the same, are taken away by the statute by reason of the 
default of the claimant himself in having unconscientiously left the 
goods in the possession of the bankrupt, so that he could obtain a 
false credit upon them, and in not having demanded the return of 
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the goods. Had such a demand been made, the claimant would 
have had a right of action for conversion, and the question of 
reputed ownership would not have arisen. According to Joy v. 
Campbell (A) and In re Watson dk Co., Ex parte Atkin Brothers 
[1904] (6), the doctrine of reputed ownership comes in when the 
true owner had unconscientiously permitted his goods to remain in 
the order and disposition of the bankrupt. Under sections 44 and 
45 of the Bankruptcy Act, 1888, certain property which clearly is 
not the property of the bankrupt is to be deemed to be the property 
of such bankrupt, and vests in the trustee for the purpose of 
division amongst the creditors. The true owner has lost his rights 
in the goods so long as the bankruptcy subsists, and to that extent 
only has he been deprived of his goods. If the claim in this case 
is one for damages for loss of the goods by reason of the operation 
of the Bankruptcy Act, it will be observed that in cases where the 
Act takes away a right it gives a remedy — that is, an express 
right of proof. Where there is a disclaimer of onerous pro- 
perty by the trustee any person injured by such disclaimer is 
to be deemed to be a creditor of the bankrupt — section 66, sub- 
section 7. Similarly a landlord, whose right of distress is 
limited by section 42, sub-section 1, to one year's rent, and is 
now further cut down to six months* by section 28, sub-section 1 
of the Bankruptcy Act, 1890, can prove for the balance. By 
section 45 a creditor who has issued execution, but has not 
completed the execution before the commencement of the bank- 
ruptcy, is deprived of his right of execution, but he is entitled 
to prove in respect of his judgment because he is a creditor; 
the only eflfect of the section being that he becomes an un- 
secured creditor instead of a secured creditor. No right of 
proof, however, is given in respect of any loss occasioned by the 
operation of the reputed ownership clause, and in the absence 
of express words in the Act to that effect no such right can be 
claimed. 

Herbert Reed, K.C.y in reply. 

Cur, adv. wit. 

(6) 11 Manson, 256; [1904] 2 K B. 753; 73 L. J. K B. 854; 20 T. L. E. 
727. 

M. — ^VOL. XIV. 13 
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March 26. 

Gozens-Habdt, M.B. : I have had the opportunity of reading the 
judgment about to be delivered by Lord Justice Vaughan Williams. 
I entirely concur in it, and do not desire to add anything to it. 

YAuaHAN Williams, L. J., read the following judgment : I think 
this is a case of great difficulty. An order was made that certain 
goods were in the order and disposition of the bankrupt Henry 
Button, and passed to the trustee of the property of the bankrupt 
divisible amongst his creditors by section 44, sub-section 2 (iii.), as 
being goods in the possession, order, or disposition of the bankrupt 
at the commencement of the bankruptcy by the consent and 
permission of the true owner, Tom Haviside. Haviside presented 
a proof in bankruptcy, claiming : " (a) the value of the goods, 
7682. i6s, 6d. ; (6) alternatively the said sum as damages for the 
breach by the bankrupt of an implied contract that the debtor 
would either sell the goods for me and account for the proceeds, or 
would return them to me, but the debtor neither sold the said 
goods nor returned them to me." That proof was rejected by the 
trustee on the ground: "(1.) that there was no breach by the 
bankrupt of any contract, express or implied, with Haviside; 
(2.) that there was no demand and (or) refusal on or by the bank- 
rupt to return the said goods to you ; (8.) that any loss or damage 
you may have sustained does not arise out of any breach of con- 
tract by the bankrupt ; (4.) that any such loss or damage arises : 
(a) from the provisions of the bankruptcy law, (b) by your own 
act or default in consenting to the goods being in the order or 
disposition of the bankrupt." Haviside appealed against this 
rejection by the trustee, and Mr. Justice Biqham dismissed the 
appeal. The learned Judge says: ''It is now suggested that by 
presenting his own petition the bankrupt wrongfully terminated the 
contract of bailment and so gave to Mr. Haviside a right of proof 
for damages within the meaning of section 87 of the Act It is also 
further contended that to reject this proof would be to violate a 
well-known principle of law that, where one man's goods are law- 
fully taken to satisfy another man's debt, the owner of the goods 
shall have a remedy against the debtor for an indemnity." 
Mr. Justice Bigham then says, " There is, in my opinion, nothing 
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in either of these contentions." As to the first of these contentions 
I agree. The presentation by the bankrupt of his own petition was 
not an abuse of the process of the Court, or in any way wrongful : 
see In re Painter, Ex parte Painter [1894] (7) and In re Drinkwater, 
Ex parte Hewitt [1862] (8). As to the second contention on behalf 
of Mr. Haviside there is much more reason to be urged in support 
of it. 

Under all the Bankruptcy Acts down to the Act of 1869 goods 
and chattels in the reputed ownership of the bankrupt did not 
pass to his assignees by the adjudication. In order to divest the 
true owner's property in such goods the Court of Bankruptcy 
had to make an order to sell and dispose of them : Ileslop v. Baker 
[1851] (9). Under the Act of 1869, s. 15, it is different : goods in 
the reputed ownership of the bankrupt are declared to be the 
property of the bankrupt divisible amongst his creditors. But in 
practice the trustee always obtains an order declaring that goods 
passed to the trustee and form part of the property divisible by the 
bankrupt amongst his creditors as being in the bankrupt's reputed 
ownership. The importance of this difference is this — that under 
the old law there clearly could be no proof, because proof and the 
certificate of the bankrupt discharging him from liability in respect 
of provable claims were confined to claims' in existence at the com- 
mencement of the bankruptcy, and no claim could arise until the 
order for sale. This accounts for the absence of authority in 
the reports for the proposition that the person who suffered by 
the order for sale had a right of proof against the bankrupt's 
estate. 

I will now deal with such authorities as there are. I do not 
think they come to much. They nearly all relate, not to cases of 
damages for a breach of the contract of bailment, but to cases where 
there was a debt which had arisen in respect of the goods declared 
to be the subject of the reputed ownership section, and thus liable 
to be sold for the benefit of the creditors. The case of a purchaser 
who had paid for goods, but left them in the hands of the vendor, 
is one casa The case of a mortgagee who left the goods which 

(7) 1 Manson, 499 ; [1895] 1 U. B. 86 ; 64 L. J. Q. B. 22 ; 71 L. T. 581. 

(8) 31 L. J. Bk. 83 ; 8 Jur. (N.s.) 757 ; 6 L. T. 730. 

(9) 6 Ex. 740 ; 20 L. J. Ex. 350. 
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were his security in the hands of the mortgagor is another. This 
prevents the application of the passage cited from Montagu and 
Ayrton's Bankrupt Law (2nd ed.), p. 290. The passage in Cooke's 
Bankrupt Law is more relevant. It says (p. 848), " The statute 
21 Jac 1, c. 19, relating to property by possession, makes the 
reputed ownership as real for the benefit of creditors in general, 
the persons' own misbehaviour depriving them of the benefit of the 
conveyance, though made for good consideration, and they are 
reduced to the same situation as other creditors." That does 
not go very far. The passage from Joy v. Campbell (4), cited by 
Mr. Christian upon page 214 of his second edition, is more to the 
point. It says, " And here I would observe that the effect of this 
law is not a forfeiture of the property." It is true that he is 
speaking of the case of a purchaser, but he says the real owner 
can be admitted as a creditor and prove for the value of it. 
Mr. Christian differs from this conclusion. The passage does not 
deal with damages for breach of the bailment. It seems to me, 
therefore, that we have to deal with the contention on behalf of 
Mr. Haviside almost independently of authority. The contention 
can only be supported on the basis of ExaU v. Partiidge [1799] (1) 
and Edmunds v. Wailingford (2), both of which cases deal with the 
case where a man's goods are taken for another's debt. Neither 
authority touches directly the question of reputed ownership, but I 
think that the principle would certainly apply if it were not for 
the contention that any such loss or damage arises from the 
creditor's own act or default in consenting to the goods being in 
the order and disposition of the bankrupt. There is no express 
authority on this point, and I am inclined to think that the severity 
of the doctrine of reputed ownership may, in the absence of 
evidence to the contrary, be mitigated by allowing the owner to 
prove for the damage which he has sustained by reason of his 
goods not being returned to him, as they should have been accord- 
ing to the contract of bailment. I think, therefore, that this appeal 
should be allowed. 

Buckley, L. J., read the following judgment : On 10 March, 1906, 
when the debtor presented his petition, there were in his possession, 
order, and disposition certain goods which were the goods, not of 
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the debtor, but of the claimant, but which, it has been decided, 
were in the debtor's order and disposition within section 44, 
sub-section 2 (iii.) of the Bankruptcy Act, 1888. The language of 
section 44 is that the property of the bankrupt divisible amongst 
his creditors shall comprise goods such as these, which were not his 
property. The fair meaning of this language, I think, is that for 
the purposes of the bankruptcy goods which are not the debtor's 
property shall be dealt with as if they were the debtor's property. 
If there had been no bankruptcy the right of the owner of the 
goods would have been to recover the goods if he could, and, if not, 
then to have damages for being deprived of them. For the purposes 
of the bankruptcy the statute deprives the true owner of his goods ; 
but I do not think it follows that it deprives him of remedy for that 
loss which follows from the statute. In my judgment, the statute 
takes the goods away from the true owner, not for all purposes, 
but for the purposes of the bankruptcy (so that, for instance, if 
there resulted a surplus for the debtor after all his debts were 
paid, and these goods still remained intact, then, as between 
the true owner and the debtor, the former, and not the latter, 
would be entitled) ; and secondly, the statute does not take away 
from the true owner (who ex necessis is for the purposes of the 
bankruptcy deprived of his goods) all remedy for the loss of his 
goods. 

If the appellant is right in saying that he is entitled to prove, 
the result, no doubt, is that the creditors in the bankruptcy get 
the goods, but upon the terms that they shall pay for them in 
the sense that there shall be admitted to proof and rank with 
them a claim by the true owner of the goods for the loss which 
he has sustained. But this is a result from which I do not shrink 
if I find that, as between the true owner and the debtor, that 
which has happened is such as to give rise to a liability arising 
by reason of an obligation incurred before the date of the receiving 
order. 

It is remarkable how bare this question is of authority. Such 
authorities as exist seem to me in favour of the right of proof. 
The words of Lord Rbdbsdalb in Joy v. Campbell (4), ** If a man 
were to purchase goods and pay for them, and permitted them to 
remain in the hands of the seller, who became bankrupt, he would 
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be a creditor for the amount of the money he paid for the purchase," 
can, I think, mean only that he would be entitled to a right of proof. 
In the case put there would not have been a total failure of con- 
sideration, and there would be no right to a return of the money 
on that footing. The passages in Christian's Bankrupt Law (2nd 
ed. 1818), Vol. I. p. 214 ; Montagu and Ayrton's Law of Bankruptcy 
(2nd ed. 1844), Vol. L p. 290; and Cooke's Bankrupt Law (8th ed. 
1823), p. 348, are, so far as they go, expressions of opinion of 
learned text- writers in the same direction. Where the goods of a 
stranger on the premises of a lessee are distrained for rent, and the 
stranger is obliged to pay the rent to redeem them, he may maintain 
assumpsit against the lessee: Exall v. PaHridge (1). "Speaking 
generally," said Lord Justice Lindlby in Edmunds v. WalUng- 
ford (2), " and excluding exceptional cases, where a person's goods 
are lawfully seized for another's debt, the owner of the goods is 
entitled to redeem them and to be reimbursed by the debtor against 
the money paid to redeem them, and in the event of the goods being 
sold to satisfy the debt, the owner is entitled to recover the value 
of them from the debtor." The analogy of those cases is, in my 
opinion, very close to the present. At the date of the bankruptcy 
the debtor was under such obligations as resulted from the contract 
of bailment. It is true that down to the moment of the presenta- 
tion of his petition no right of action had arisen ; but there was, as 
it seems to me, in the bankruptcy proceedings a breach by reason 
of the bankrupt's suffering an act which prevented him from 
performing his contract. 

I do not rely upon the fact that he presented his own petition as 
an act which was affirmatively and actively a breach by way of 
contrast to what would have been the position if a creditor had 
presented it against him. In presenting his own petition he did 
but avail himself of an Act of Parliament of which he could law- 
fully avail himself. But from that Act there resulted certain conse- 
quences. The only question is what those consequences are. 
Being under the obligation above stated, a state of things ensued 
by virtue of which the true owner was dispossessed of his goods, 
and the debtor became incapable of performing the contract of 
bailment. It seems to me that there thus arose a liability by 
reason of the obligation under which the debtor lay at the date of 
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the receiving order, and that this gave rise to a provable claim. 
Upon these grounds I think that the appeal succeeds. 

Appeal allowed* 

Solicitors : Jackson, Smart, Oeake <Jk Co., for the Appellant 
Piesse and Sons, for the Respondent. 



JOHNSON V. PICKERING (NORTON, Claimant).* 
1907, April 27, June 8. Lawrancb, J. 

Bankruptcy — Sheriff — Execution — Seizure of Goods of Judgment Debtor — Bank- 
notes Placed in Drawer after DaU of Seizure — Title of Execution Creditor — 
Judgments Ad, 1838 {1&2 Vict. c. 110), s. 12. 

Under a writ of execution the sheriff seized the goods upon the premises 
of the judgment debtor. On the following day the judgment debtor 
reoeiyed a sum of money in bank-notes, and placed it in a drawer in his 
bedroom on the premises. The judgment debtor soon afterwards died, 
and his widow, without the knowledge of the sheriff's officer, took the 
bank-notes to her solicitors. An order was afterwards made, under 
section 125 of the Bankruptcy Act, 1883, for the administration of the 
estate of the judgment debtor, and a trustee was appointed under the 
order who claimed to be entitled to the money. 

Held, thai the sheriff had the power and intention of excluding 
unauthorised interference with the contents of the drawer in which the 
money was placed ; that this constituted possession by the sheriff, although 
he did not know of the existence of the money ; and that the execution 
creditor was therefore entitled to it as against the trustee. 

FuBTHEB consideration before Lawbangb, J. 

The following was the agreed statement of facts : On 19 September, 
1906, Johnson, the execution creditor, obtained judgment against 
Pickering for 9,542Z. Is. and 5Z. 6s. costs. 

On 12 November, 1906, a writ of fi. fa. was delivered to the 
sheriff of Yorkshire, and on 18 November, 1906, the sheriff, in 
execution of the writ, went into possession at Heathfield, Garforth, 
the residence of Pickering, and seized his goods then in and upon 
the premises. 

On 14 November, 1906, the judgment debtor received at Wake- 

iield about 400Z., the proceeds of some sheep belonging to and sold 

by him on that day at Wakefield Market, and also the sum of 210Z., 

the proceeds of a cheque drawn by him on his account with the 

* Since reversed on appeal. 
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Lancashire and Yorkshire Bank, which cheque was cashed and the 
proceeds handed to the judgment debtor on 14 November, 1906, by 
his secretary. The sheep were not at Heathfield at or after the 
time when the sherifiF went into possession. The judgment debtor, 
after making certain payments, placed 896Z. in notes, balance of the 
said moneys, in a drawer in his bedroom at Heathfield on his return 
there. The judgment debtor died suddenly on 21 November, 1906. 
After his death his widow discovered the 8952. in the drawer, and 
on 22 November, 1906, took the same to Messrs. Ford and Warren, 
her solicitors and the solicitors of her late husband, without the 
knowledge of the sheriff's officer, who was in possession of the 
house. 

On 14 December, 1906, an order was made under section 125 of 
the Bankruptcy Act, 1883, for the administration of the estate of 
the judgment debtor in bankruptcy on a creditor's petition pre- 
sented on 22 November, 1906, and on 27 December, 1906, the 
claimant Norton was appointed trustee under the order, and his 
appointment was duly certified by the Board of Trade on 
81 December, 1906. 

The sheriff went out of possession at Heathfield, Garforth, on 
12 December, 1906, having then realised and sold the furniture and 
effects therein. 

Messrs. Ford and Warren now held the 8951. to abide the order 
of the Court herein. On its coming to the knowledge of the sheriff 
tliat the S95Z. was in the hands of Messrs. Ford and Warren, he 
took out an interpleader summons, on which an order was made on 
24 January, 1907, that, Messrs. Ford and Warren agreeing to hold 
the 895Z. in their hands to abide further order, the parties should 
proceed to the trial of an issue in the High Court, in which the 
claimant Norton should be plaintiff, and Johnson, the execution 
creditor, defendant; and that the question to be tried should be 
whether the sum of 8951. in the hands of Messrs. Ford and Warren 
was the property of the claimant as against the execution creditor. 

In the interpleader issue the plaintiff affirmed and the defendant 
denied that the 895Z. was the property of the plaintiff as trustee 
under the administration order of the estate of Pickering, deceased 
(the judgment debtor)^ as against the execution creditor, the 
defendant. 
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Tindal AtkiiiBonf K.C., and Longstaffe, for the trustee : 

The execution creditor acquires no title to money and bank-notes 
anless they have been actually seized by the sheriff. Money could 
not be seized under a writ of fi. fa. until the Judgments Act, 1888, 
which, by section 12, provided that money or bank-notes must be 
seized and taken by the sheriff. Here the property of the debtor 
vested in the Official Receiver as trustee under section 125 of the 
Bankruptcy Act, 1888. As the money had not been seized, it was 
still the property of the debtor, in no way affected by any act of the 
sheriff, and passed to the plaintiff as trustee of the debtor's estate. 

[They cited CoUingiidge v. Paxton [1861] (1). 

Kemp, K.C. {E. Shortt and Haare with him), for the execution 
creditor : 
The sheriff is not bound to seize in order to establish the right of 
the execution creditor. If he has a right to seize the goods they 
are bound. The crucial test is the right to seize. There has been 
nothing here to defeat the rights of the execution creditor. At 
common law goods belonging to the debtor were bound from the 
testing of the writ, and nothing could defeat the execution creditor 
but a sale of the goods in market overt (Gladstone v. Padwick 
[1871] (2). The Judgments Act, 1838, by section 12, first gave the 
right to seize bank-notes ; and although the property in them does 
not vest in the sheriff until seizure, that does not affect the sheriff's 
right to seize. The debtor could not retain the notes as against 
the sheriff, and no one else can do so for him. These bank-notes 
were "goods" within the definition of that term in section 62, 
sub-section 1 of the Sale of Goods Act, 1898, and, as such, were 
bound as from the date of the delivery of the writ to the sheriff. 
But, if not, they come under section 12 of the Judgments Act, 1888, 
and are bound as from the testing of the writ. Hasluck v. Clark 
[1899] (8) shews that under an administration order made under 
section 125 of the Bankruptcy Act, 1888, the property of the 
debtor which vests in the trustee only does so subject to the 
rights of the execution creditor. It is sufficient ground for an 

(1) 11 0. B. 683; 21 L. J. 0. P. 39; 2 L.M. & P. 654; 16 Jur. 18. 

(2) L. B. 6 Ex. 203 ; 40 L. J. Ex. 154 ; 25 L. T. 96 ; 19 W. R. 1064. 

(3) 6 Manson, 146 ; [1899] 1 Q. B. C99 ; 68 L. J. Q. B. 486 ; 30 L. T. 454 ; 
47 W. R 471. 
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interpleader order if the sherijff intends to seize the goods : he need 
not actually seize then: Lea v. Rossi [1865] (4). 

[He also cited Woodland v. Fuller [1840] (5) ; Day v. Carr 
[1862] (6) ; and In re Davies, Ex parte Williama [1872] (7).] 

Further, what was done in the present case was sufficient to con- 
stitute an actual seizure of the bank-notes. Nothing more could 
have been done : Balls v. Thick [1846] (8). 

Tindal Atkinson, K.C., in reply: 

No authority has been cited which shows that money is bound 
from the date of the delivery of the writ to the sheriff. Money has 
never been bound by the testing of the writ or its dehvery to the 
sheriff either at common law or by statute. There is no ground in 
this case for saying that there was a seizure : and the title of the 
trustee was complete on 14 December, the date of the order. 

Cur, adv. vult. 
June 8. 

Lawrance, J. : The facts in this case are not in dispute. They are 
set out in the admitted statement, and I do not propose to recite 
them further than is necessary to explain the reasons for the 
conclusion at which I have arrived. 

On 14 December, 1906, an order for the administration of the 
deceased debtor's estate was made on a creditors' petition under 
section 126 of the Bankruptcy Act, 1883. The effect of that order 
was, by sub-section 6 of section 126, that the property of the debtor 
vested in the Official Receiver of the Court, as trustee thereof, whose 
duty it was forthwith to proceed to realise and distribute the same 
in accordance with the provisions of the Act. 

The question is whether a sum of 396i., now representing two 
sums of 400/. and 210Z. respectively, formed part of the debtor's 
estate as against the execution creditor on 14 December, 1906. 

As to the sum of 400Z., that represented the proceeds of the sale 

(4) 11 Ex. 13 ; 24 L. J. Ex. 280 ; 1 Jur. (n.s.) 384. 

(5) 11 Ad. & E. 859 ; 9 L. J. a B. 181 ; 3 P. & D. 570 ; 4 Jur. 743. 

(6) 7 Ex. 883. 

(7) L. R. 7 Ch. 314 ; 41 L. J. Bank. 38 ; 26 L. T. 303 ; 20 W. B. 430. 

(8) 9 Jur. 304. 
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of certain sheep sold by the debtor on 14 November. The sum of 
210Z. consisted of bank-notes drawn out by the debtor from his 
bankers on the same date. Before these sums had been received by 
the debtor, a writ of fi. fa. had been issued against him, and the 
sheriff had seized all his goods in his house called Heathfield. 
After this seizure, and while the sheriff was in possession of the 
debtor's goods at Heathfield, the debtor, after having made certain 
payments, had deposited the balance, 895Z., in a drawer in his bed- 
room at Heathfield. What subsequently happened to this money 
does not affect the rights of the parties to this issue. As a matter of 
fact, on 22 November, after the death of the debtor (who died on 
21 November), and while the sheriff was still in possession of the 
goods which he had seized at Heathfield, the moniay was found by 
the debtor's widow, and by her placed in the hands of her soUcitors, 
who now hold it for the party who may be entitled to it. 

Now at common law the wiit ol fieri facias commanded the sheriff 
" to make of the goods and chattels " of the debtor the sum to be 
recovered, which was understood to mean " by sale " ; consequently 
money could not be taken, because it was not saleable ; nor could a 
bill of exchange, or other valuable security: see Lush's Practice 
(3rd ed.), Vol. II., p. 695. As to other goods and chattels, until the 
Statute of Frauds they were bound, in case a writ of fieri facias 
had been issued, from the date of the teste of the writ, or rather 
from the first day of the term in which the writ was tested — that is 
to say, that after that date the goods of the debtor could only be 
assigned by him subject to the right of the execution creditor or of 
the sheriff. By section 16 of the Statute of Frauds it was enacted 
that no writ of fieri facias should bind the property of the goods of 
the party against whom such writ was sued forth, but from the time 
that such writ should be delivered to the sheriff or under-sheriff to 
be executed. This section of the Statute of Frauds did not affect 
money or other valuable securities, and has been repealed by 
section 60 of the Sale of Goods Act, 1893, so that, except from an 
historical point of view, it is unnecessary to consider it. 

Money and bank-notes were first made hable to be taken in 
execution by the Judgments Act, 1838, s. 12. By the Mercantile 
Law Amendment Act, 1866, s. 1, it was enacted that no writ otfien 
facias against the goods of a debtor should prejudice the title to 
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such goods acquired by any person bond fide and for valuable con- 
sideration before the actual seizure thereof by virtue of such writ, 
provided that such person had not, at the time when he acquired 
such title, notice that such writ had been delivered to and remained 
unexecuted in the hands of the sheriff, under-sheriflF, or coroner. 
This Act, which only affected purchasers of goods from the debtor, 
could not in any sense affect the present case. It has also been 
repealed by the Sale of Goods Act, 1893, and need not be further 
considered. The Sale of Goods Act itself does not apply to money 
or bank-notes ; and the result is that the question in this case 
depends upon the effect of the Judgments Act, 1838, s. 12. 

That section provides that by virtue of any writ of fien Jacias 
" the Sheriff or other officer having the execution thereof may and 
shall seize and take any money or bank-notes " belonging to the 
person against whose effects such writ of fieri facias shall be sued 
out, " and may and shall pay or deliver to the party suing out such 
execution any money or bank-notes which shall be so seized, or a 
sufficient part thereof." The rest of the section applies to cheques, 
bills of exchange, bonds, and other securities, and does not affect 
the present case. It is clear that if the sums of money and notes 
were not seized and taken by the sheriff under this statute, they 
remained the property of the debtor and passed to the Official 
Receiver or trustee, the present claimant. 

Now it is clear that a sheriff may seize goods and chattels without 
actually laying his hands upon them : it is sufficient if he enters 
upon land on which the goods and chattels are, and announces his 
present intention of seizing all the goods and chattels upon that 
land : Gladstone v. Padwick (2). The effect of such action on the 
part of the sheriff may be, and no doubt often is, to put him into 
possession of many things of the existence of which he is quite 
ignorant ; and I have come to the conclusion that if these sums of 
money had been in the debtor's house on 13 November, the effect 
of the sheriff's act on that date would have been to put him in the 
position of having seized and taken the money within the meaning 
of section 12 of the Judgments Act, 1838. 

In the present case, however, the money was not in the debtor's 
house when the sheriff seized, and was only brought there on the 
following day. The question arises whether that fact makes any 
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difference. There can be no doubt that the sheriff intended 
throughout the whole period from 18 November to 12 December 
to hold possession of all that he could seize and take in the house, 
and that the only reason why he did no overt act of seizing and 
taking this money was because he was unaware of its existence. 
The tendency of modern authorities is to make an intention to 
possess the test, in the absence of more direct evidence of actual 
possession : see South Staffordshire Waterworks v. Sharman 
[1896] (9) : and in my view an overt act (on 18 November) showing 
an intention to seize and take all the goods in the house, coupled 
with a continuing intention to remain in possession of all goods 
answering that description, is enough to constitute a seizing and 
taking of goods not in the house at the date of the overt act, but 
brought there before the sheriff withdraws from possession. I 
think that if an owner of goods deposits them in a desk in possession 
of a sheriff who is bound to seize goods of which the depositor is 
the owner, he places those goods in possession of the sheriff. 
LoBD Russell of Killowbn, in his judgment in South Staf&rdshire 
Waterworks Y, Sharman (9), indiGe^teQ that the possession of a person 
does not depend upon the knowledge that he possesses, and cites 
the following passage from Pollock and Wright's Essay on Possession 
in the Common Law, p. 41 : " The possession of land carries with 
it in general, by our law, possession of everything which is attached 
to or under that land, and, in the absence of a better title elsewhere, 
the right to possess it also. And it makes no difference that the 
possessor is not aware of the thing's existence.. ... It is free to 
anyone who requires a specific intention as part of a de facto 
possession to treat this as a positive rule of law. But it seems 
preferable to say that the legal possession rests on a real de facto 
possession, constituted by the occupier's general power and intent 
to exclude unauthorised interference." (See also South Staffordshire 
Waterworks v. Sharman (9). There seems to be no reason why that 
which applies to land should not for this purpose apply to a chest 
or desk or personal chattel of a nature capable of containing other 
chattels. The sheriff had a power and intent to exclude unauthorised 
interference ^ith the contents of the drawer containing the money 
in question ; this would constitute possession whether he knew of 
(9) [18d6] 2 Q. B. 44 ; 65 L. J. a B. 460; 74 L. J. 761 ; 44 W. E. 663. 



198 JOHNSONv. PICKERING (NORTON, Claimant). [Makson, 

the existence of the money or not. If he was in possession of the 
money, it cannot in my opinion he said that he had not in law 
seized and taken it under section 12 of the Judgments Act, 1888. 
For these reasons I have come to the conclusion that this money is 
not the property of the plaintiff as trustee under the administration 
order as against the defendant 

Judgment for execution ci'editor. 

Solicitors : Ward, Bowie ci Co., agents for Walter d E. H. Foster^ 
Leeds, for the Trustee. 
Bui-ton, Yeates d HaH, agents for Luke White, 
Driffield, for the Execution Creditor. 



In BE A DEBTOR, Ex parte A PETITIONING 
CREDITOR. 

1907, June 17. Bigham and Sutton, JJ, 

Bankruptcy Notice — Non-compliance — Challenge Cup — Betainer hy Winner — 
Election by Owner — Receiving Order, 

Where a oreditor has obtained a final judgment for the return of a chattel 
or for its value, and serves on the detainer of the chattel a bankruptcy 
notice, founded on the judgment, for the value of the chattel, the debtor 
cannot by returning the chattel save himself from having a receiving order 
made against him for non-compliance with the bankruptcy notice. 

The debtor in this case was the winner of a silver challenge cup, 
the property of a regatta committee : but under a bond fide mistake 
that the cup had become his own he had sent it to South Africa. 
The regatta committee thereupon took legal proceedings for the 
recovery of the cup, and obtained judgment against the debtor in 
the County Court of York for the return of the cup forthwith or for 
payment of a sum of 85/. 158. 6d., made up as follows: value of the 
cup 50Z., damages 5Z. 58., costs 80Z. 10^. 6d. The cup not being 
returned or the money paid the regatta committee issued a bank- 
ruptcy notice against the debtor, and the notice not having been 
complied with, presented a bankruptcy petition against the debtor 
founded on such non-compliance. Two days before the hearing of 
the petition the debtor returned the cup, and the Registrar in 
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bankruptcy thereupon dismissed the petition on the ground that 
the petitioning creditor's debt had been reduced below 502. 
The regatta committee appealed. 

Hanaellf in support of the appeal : 

The Registrar was wrong. The judgment was in the alternative. 
The committee by issuing the bankruptcy notice elected to claim 
the value of the cup in lieu of the cup itself, and having done so, 
the return of the cup did not affect their rights. A petitioning 
creditor moreover has a right — it is almost his duty, as Cave, J., 
[1890J said in In re Lowe, Ex parte Lowe (1) — to refuse payment 
of his debt after an act of bankruptcy, for he cannot keep the 
money, — or as here the property — if the debtor is made a bankrupt 
within three months. 

Lavington, for the debtor : 

In an action of detinue until the plaintiff has received the value 
of the chattel detained, the property in the chattel remains in him 
until execution has issued on the judgment : In re Scarthy Ex parte 
Scarth [1874] (2) and In re Ware, Ex parte Drake [1877] (8). 
The cup is still the property of the committee, and does not pass to 
the debtor's trustee in bankruptcy. The return of the cup is 
sufficient ground within section 7 (3) of the Bankruptcy Act, 1888, 
for dismissing the petition. 

BiGHAM, J. : I am of opinion that the Registrar ought not to have 
dismissed the petition in this case on the ground he did. The 
petitioning creditor had obtained a judgment for return of the cup 
forthwith or payment of its value 50Z., together with damages and 
costs, 85Z. 15«. 6d. in all. The cup was not returned, and therefore 
the judgment stood for 86Z. ISs. 6d. In respect of this sum the 
creditor did not issue execution, but he elected to serve a bank- 
ruptcy notice. This notice was not complied with by the debtor, 
and the non-compliance constituted an act of bankruptcy on his 
part. Then, after the petition had been presented, the debtor 

(1) 7 Morr. 25 ; 62 L. T. 263 ; 32 W. B. 660. 

(2) L. R. 10 Ch. 234 ; 44 L. J. Bank. 29; 31 L. T. 737 ; 23 W. R. 153. 

(3) 6 Ch. D. 866; [1877] 46 L. J. Bank. 105 ; 36 L. T. 677 ; 25 W. B. 641. 
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returned the cup to the petitioning creditor's solicitors, and it is 
said that this deprives the creditor of his right to a receiving order. 
But can a creditor's right to a receiving order be defeated in that 
way after the act of bankruptcy has been perfected as here by non- 
compliance with a bankruptcy notice ? I do not think so. It ia 
contended that the property in the cup still remains in the 
petitioning creditor ; but, in my opinion, the petitioning creditor, 
by issuing the bankruptcy notice and presenting the bankruptcy 
petition founded upon it, elected to abandon his property in the cup 
to the debtor. It has therefore vested in the debtor, and will form 
part of his estate in the event of his being made a bankrupt. I 
think, therefore, that on this point the Begistrar was wrong, and 
that a receiving order should have been made ; but as there were 
other points taken by the debtor with which the Begistrar has not 
dealt, the case will go back to him for further consideration. 

Sutton, J. : I am of the same opinion. 

Solicitors : Miles dt Hair, for C H, Heddon, Harrogate, for the 
Petitioning Creditor. 
Ridsdale and Son, for Rawnsley d Peacock, Bradford, 
for the Debtor. 



Vol. XIV.] MURGATROYD r. WRIGHT, &c. 201 

MURGATROYD ^^ WRIGHT (IUNXI8TER, 
Claimant). 

1907, May 2, 8. Darling and Phillimorb, JJ. 

Bill of Sale — County Court — Execution — Prcscipefor Writ applied for hffftre Dill 
of Sale registered — Writ Issued after Reyistration — Priority — Sale of Goods 
Ad, 1893 (56 A 57 Vict, c. 71), «. 26. 

A writ of execution issuing out of the Countj' Court, being sent direct by 
the Registrar — who was also high bailiff — to the bailiff, must be held to be 
delivered to the bailiff immediately after the application for the prcbcipe for 
execution by the creditor, which is the last act requii*ed to be done by him. 
The writ, therefore, binds the goods of the debtor under section 26 of tlie 
Sale of Goods Act, 1893, as from that time. 

A creditor who had obtained judgment in the County Court applied for a 
praecipe for execution at 2.45 p.m. on 13 November. The warrant of execu- 
tion reached the bailiff's office on 14 November. In the meantime a bill of 
sale over the furniture of the debtor had been registered on 13 November 
between 5 and 6 p.m. : — 

Htldf that the holder of the bill of sale was postponed to the execution by 
the judgment creditor unless he brought himself within the proviso of 
section 26 of the Sale of Goods Act, 1893. 

Appeal from a decision of the Judge of the Lancaster County 
Court in an interpleader issue. 

The defendant on 28 December, 1908, gave to the claimant a bill 
of sale over her furniture to secure lOOZ., and on 2 October, 1906, 
she gave to the claimant a second bill of sale over the same furni- 
ture in consideration of 50Z. On 13 November, 1906, the defendant 
gave to the claimant a third bill of sale over a number of articles 
of furniture mentioned in a schedule, to secure an advance of 40/. 
This bill of sale was registered between 5 and 6 p.m. on 18 November. 
At the time this bill was given the claimant knew that the plain- 
tiff had obtained a judgment in the County Court against the 
defendant. 

The plaintiff obtained judgment in the County Court against the 
defendant on 9 November, and on 13 November applied at the 
Registry for a prcecipe for execution at 2.45 p.m. This reached the 
bailiflTs department of the Registry some time on 14 November. 
The bailiff went in on 15 November and seized furniture included 
in the third bill of sale, and the claimant deposited 12/. 14^. Ad., 
the amount of the execution, with the high bailiff. The Registrar 
of the County Court was also the high bailiff. 

M. — VOL. XIV. 14 
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The County Court Judge gave judgment for the claimant. 

The plaintiflF appealed. 

The case is only reported on the question of priority as between 
the execution by the plaintiff and the title acquired by the claimant 
under the third bill of sale. 

The form of lyrcecipe for execution contained the following : 
** Issued this 13tli day of November, 1906. H. ^ M. 45 "—partly 
printed and partly in writing, the portions in writing being in 
italics in this report. 

Cavcmar/h, for the plaintiff: 

The third bill of sale was not registered until between 5 and 
6 p.m. on 13 November, whereas the warrant for execution was 
issued at 2.45 p.m. on the same day, and therefore the property in 
the goods was, under section 26 of the Sale of Goods Act, 1893(1), 
bound from that time. The case of Woodland v. Ftdler [1840] (2) 
shows that the seizure by the bailiff was a proper one, notwith- 
standing that it took place after the registration of the bill of sale. 
Under sub-section 2 of section 26 of the Act of 1893 a bailiff is 
included in the term " sheriff." 

C. C Scott, for the claimant : 

The warrant of execution, although dated 13 November, was not 
delivered to the bailiff till the next day. The critical time is the 
time when a warrant is delivered to the sheriff or bailiff, because 
it does not follow that the warrant would issue from the mere fact 

(1) Sale of Goods Act, 1893, b. 26, goods acquired by any person in good 
8ub-8. 1 : ** A writ of fieri facias or faith and for valuable consideration, 
other writ, of execution against goods unless such person had at the time 
shall bind the property in the goods of when he acquired his title notice that 
the execution debtor as from the time such writ or any other writ by virtue 
when the writ is delivei*ed to the sheriff of which the goods of the execution 
to be executed ; and, for the better debtor might be seized or attached had 
manifestation of such time, it shall be been delivered to and remained unexe- 
the duty of the sheriff, without fee, cuted in the hands of the sheriff.'* 
upon the receipt of any such writ to Sub-section 2: "In this section the 
endorse upon the back thereof the term * sheriff ' includes any officer 
hour, day, month, and year when he charged with the enforcement of a 
received the same. Provided that no writ of execution." 

writ shall prejudice the title to such 

(2) 11 Ad. & E. 859 ; 9 L. J. Q. B. 181 ; 3 P. & D. 570 ; 4 Jur. 743. 
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that the imecipe was applied for. An application for a warrant is 
not equivalent to the delivery of a warrant. Under Ord. 2, r. 18, 
of the County Court Rules, 1903 and 1904, the high bailiff has 
to keep books and make returns, according to which there is a 
distinction made between the time when a warrant is applied for 
and the time when it is issued. Form 163 — namely, the warrant 
of execution — contains a clause that ** application was made to the 
Registrar for this warrant at minutes past the hour of 

in the noon of the day of ,19 '' ; but that 

cannot take away from the effect of section 26 of the Sale of Goods 
Act, 1893. Under section 16 of the Statute of Frauds a writ of 
fi.fa. bound the goods of the debtor from the time when the writ 
was delivered to the sheriff. It was substantially the same as 
section 26 of the Sale of Goods Act, 18^3. In Boiren v. Bramith/e 
[1833] (3) a deed of assignment of the goods of the debtor executed 
at 9 a.m. on 25 February was held good, so that the goods could 
not be taken under a,Ji,fa. delivered to the sheriff on 24 February, 
and by him deUvered to the under-sheriff at 10 a.m. on 25 February, 
inasmuch as the delivery to the sheriff on 24 February was not 
such a delivery as would bind the goods w ithin section 16 of the 
Statute of Frauds. 

[Phillimore, J. : There is a difference betw^een the mode of 
procedure in the High Court and in the County Courts in respect of 
executions. In the High Court the judgment creditor himself 
obtains the prcecipe and takes it to the sheriff, and therefore it may 
remain for a time in his pocket, whereas in the County Court the 
last act of the judgment creditor is to file the prcec'q^e, and after 
that everything is official.] 

Under section 94 of the County Courts Act, 1846 (9 «& 10 Vict, 
c. 95), the clerk of the Court, at the request of the party prosecuting, 
had to issue under the seal of the Court a writ oi fi.fa. as a warrant 
of execution to the high Imiliff of the Court, who by such warrant 
shall be empowered to levy and seize. Section 1 of the Mercantile 
Law Amendment Act, 1856 (19 & 20 Vict, c 97), made the time of 
the actual seizure of the goods the critical time. The Sale of 

(3) 6 Car. & P. 140. 

H 2 
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Goods Act, 1893, by section 26 restored the Statute of Frauds with 
some quaUfications. Under section 46 of the County Courts Amend- 
ment Act, 1856 (19 & 20 Vict. c. 108), which received the royal 
assent at the same time as the Mercantile Law Amendment Act, 
1856, " the precise time when any application shall be made to a 
registrar to issue a warrant against the goods of a party shall be 
entered by him in the execution book and on the warrant ; and 
when more than one such warrant shall be delivered to the high 
bailiff to be executed he shall execute them in, the order of the 
times so entered " ; but that was not intended to affect the time 
when the writ of fi. fa. shall bind the goods : it was only intended 
to decide the priority of various writs of execution. Section 47 
dealt with the priorities of conflicting writs of execution issuing out 
of the High Court and out of the County Court, and the right to 
the goods seized depended on the priority of the time of the 
deUvery of the writ to the sheriff or of the application to the 
Eegistrar for the issue of the warrant. But that does not touch 
the point under the Sale of Goods Act, 1893 ; it was not intended 
as legislation against the purchaser of goods. In In re Davies, Ex 
jmrte Williams [1872] (4), it was held that an execution creditor 
who had obtained judgment under which a warrant of execution 
was issued to the bailiff was not entitled to the goods as against 
the trustee in bankruptcy of the debtor, notwithstanding that the 
petition in bankruptcy was filed after the delivery of the writ of 
fi.fa. to the bailiff. Section 26, sub-section 1, of the Sale of Goods 
Act, 1893, reading sub-section 2 into it, binds the goods of the 
debtor from the time when the writ of fi. fa. is dehvered to the 
bailiff to be executed, and that in the present case did not take 
place until after the bill of sale was registered. The County 
Courts Act, 1888, by section 146 re-enacted section 46 of the 
County Courts Amendment Act, 1856 : " The Eegistrar, at the 
request of the party prosecuting such judgment or order, shall 
issue under the seal of the Court a warrant of execution in the 
nature of a writ of fieri facias to the high bailiff of the Court, who, 
by such warrant, shall be empowered to levy, or cause to be 
levied, by distress and sale of the goods and chattels," such sum 
as ordered and the costs of the execution ; and the precise time 
(4) L. E. 7 Ch. 314 ; 41 L. J. Bk. 38 ; 26 L. T. 303 ; 20 W. R. 430. 
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when an application is made to a registrar to issue a warrant 
against the goods of a party is to be entered by him in the execution 
book and on the warrant. Section 162 re-enacts section 47 of the 
Act of 1856, and provides that the priorities of execution issuing 
out of the High Court and County Court are to be determined ** by 
the priority of the time of the dehvery of the writ to the sheriff to 
be executed or of the application to the Registrar for the issue of 
the warrant to be executed " ; and under section 164 rules and 
forms of proceedings can be framed by Judges appointed by the 
Lord Chancellor. But the Judges of the High Court could not 
make rules cutting down the Sale of Goods Act, 1893 ; therefore 
the Judges of the County Courts also cannot make rules cutting 
down the provisions of that Act. The Registrar in the present case 
was simply acting under section 146 when the precise time of the 
application for the warrant was entered into the execution book. 
This case ought to be considered as if the Registrar and high bailiff 
were different persons. A warrant cannot be delivered until after 
it comes into existence, and there is no evidence when this warrant 
came into existence. Books K. and L., which are required to be 
kept under the County Court Rules, 1903, contain columns to show 
when the warrant is issued. The claimant bought goods for value, 
and, there being no evidence that this was done after the writ of 
execution had been issued, he ought to have priority over the 
judgment creditor. The Sale of Goods Act, 1893, s. 26, was 
intended to deal with all executions. The execution creditor must 
show that the delivery of the writ of execution to the high bailiff 
took place before the registration of the bill of sale. He must 
show, in order to come within the proviso of section 26, that the 
claimant had notice of the writ of execution. It cannot be said 
that the claimant acted 77iald fide merely because he knew that a 
judgment had been obtained against the defendant. 

Citvanaghy in reply : 

The case was not decided by the County Court Judge upon the 
question of bona fides. 

Phillmore, J. : My brother has asked me to deliver our judg- 
ment. Several points were taken on behalf of the execution creditor 
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against the validity of these bills of sale upon the grounds of objec- 
tion to their foi-m and points arising on the face of them. All 
those points failed. But then a more substantial point was taken — 
namely, that possibly the second, and still more probably the third, 
bill of sale was bad because they had been given in fraud of credi- 
tors under the old rule established in Twyne's Case [1601] (5). As 
to this point, it is enough to say that, although there may have 
been some evidence of fraud sufficient to support a finding of fraud, 
if the County Court Judge had so found as a fact, there was no 
evidence so cogent and so conclusive as to enable us to interfere 
and say that the County Court Judge had gone wrong as to the 
matter of law. At the most, it was a question of fact to be deter- 
mined by the County Court Judge, who has decided that fact in 
favour of the respondent, the holder of the second bill of sale. 
Therefore all those points fail. 

There only remains the question of priority as between the 
execution by the judgment creditor and the title acquired under 
the third bill of sale. The facts as to that can be stated very 
shortly. A prcecipe for the warrant of the process of execution in 
the County Court against goods was applied for at 2.45 p.m. on 
13 November. We do not know at what time or hour the actual 
warrant of execution was filled in, stamped, or sealed ; the only 
thing we know is that it reached that part of the Registry which is 
called the bailiff's office some time on the following day. The bill 
of sale was registered between 5 and 6 p.m. on 13 November. 
Another fact that may be material is, that in this County Court the 
Registrar is also the high bailiflf ; therefore the bailiff's department 
is merely a department of the office of the Registrar, and if there is 
any delivery of a warrant by the Registrar to the high bailiff in this 
case, it is a delivery by the officer to himself. 

Now to those facts we have to apply the law as provided in 
section 26 of the Sale of Goods Act, 1893 ; and in order to do 
this the history of the legislation of this matter requires some brief 
narration. Under the Statute of Frauds the title to goods taken 
in execution accrued at the date of the delivery of the writ. By 
the Mercantile Law Amendment Act, 1856, the title to the goods 
was postponed and did not accrue until the goods were actually 
(6) 3 Co. Rep. 806 ; 1 Sm. L. C. (Uth ed.), 1. 
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taken in execution. By the Sale of Goods Act, 1893, the provision 
of the Statute of Frauds has substantially been restored ; and, 
inasmuch as writs of execution in County Courts have become a 
very important factor, there is an additional provision in that 
section to meet the case of executions by other officers than sheriffs. 
During this period of legislation a number of County Court Acts 
were passed. Exactly what would have happened under the first 
of those Acts — namely, the County Courts Act, 1846, which was in 
force before the Mercantile Law Amendment Act, 1856, was passed, 
and therefore during the operation of the provisions of the 
Statute of Frauds — we are not able to say. The Statute of 
Frauds spoke only of - the sheriff. We are not able to say 
whether, by analogy, the high bailiff or the Registrar would have been 
held to be in the same position as the sheriff, or whether the 
provisions of the Statute of Frauds would be held to apply to 
County Court executions at all. The County Courts Act, 1856, 
received the royal assent the same day as the Mercantile Law 
Amendment Act, 1856. It became, therefore, no longer necessary 
to consider, if it had been necessary before, what was to be the 
initial date in the process of execution which would have entitled a 
judgment creditor to priority over other claimants, because the 
Mercantile Law Amendment Act, 1856, made it immaterial to 
enquire what had been the degree of diligence of the judgment 
creditor by making the important moment the date of the actual 
seizure. Therefore the County Courts Act, 1856, had no special 
provision with regard to that ; but it contained in sections 46 and 
47 provisions with regard to the priority of County Court judgments 
inter se, and in particular as to the priority of executions of County 
Court judgments and of High Court judgments — provisions intended 
to enable what used to be called in the High Court of Admiralty 
prior petens, " the more diligent claimant,*' to have the advantage. 
Similar provisions were enacted by the last of these Acts — namely, 
the County Courts Act, 1888, ss. 146 and 152. That Act again 
was passed during the operation of the Mercantile Law Amendment 
Act, 1856, and before the Sale of Goods Act, 1893. The County 
Court Rules of 1903, however, are later in date than the Act of 
1893. These rules, though of a later date, made no alteration 
with regard to the process of the County Court in these matters. 
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Tt therefore still remains the law that the only epoch of time which 
any official of the County Court, bailiff or Registrar, is required to 
enter, is the moment at which the pracipe for the warrant is 
delivered to the Registrar. There is no doubt that the book form 
requires the high bailiff, or the oflScer in the bailiff's department of 
the Registry, to note not the hour, but the day, when he issues the 
warrant. It may be well for ofl&ce purposes to provide this in 
order that there shall be no slackness in these matters ; and, as 
I pointed out in the course of the argument, whichever contention 
on this point is right, it is most material that the issue of the 
warrant should follow as closely as possible upon the j)r<?oi2>e for 
the warrant. Therefore those who framed these County Court 
rules made no special provision to meet the Sale of Goods Act, 
1898, if such a provision was requisite. If it be necessary to 
consider the date when the writ reaches the high bailiff or reaches 
the bailiff's department of the Registry, there is no provision in the 
rules for ascertaining that date. The only provision is one which 
no doubt is wanted for other purposes, as well as for noting the 
date when the warrant was applied for. 

In those circumstances, how is the Sale of Goods Act, 1893, to be 
applied to the process of execution of the County Court ? There is 
one general principle, it seems to me, underlying this matter, and 
that is Actus ciirue tnilli facit injuriam. In dealing with writs of 
execution out of the High Court, one must remember that, though 
the sheriff is an officer of the High Court in the sense that he is an 
officer to execute judgments of the High Court, he is not an officer 
of the High Court of Justice in the sense that he is a clerk or officer 
in the building of the Royal Courts, or that he is a clerk or officer 
with whom other officers of the Royal Courts may make communi- 
cation automatically and without solicitation or process by the 
parties. The procedure as between the High Court and the sheriff 
is more archaic. It contemplates a time when there were few 
officials, and when the suitor had to be busy and bestir himself 
to get things done. The process is this : the suitor goes to the 
office of the High Court, delivers his pracipe, and receives, or ought 
to receive, the writ in a few minutes. Then he can put it in his 
pocket, which very often happens, and after an interval lodge it 
with the sheriff ; or, on the other hand, he can go to the sheriff at 
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once. The carriage of the writ from the office of the High Court 
of Justice to the sheriff depends entirely upon the suitor ; and 
therefore, for this purpose, it is not material to enquire the time 
when the writ of ji. fa. is issued. The moment to enquire into is 
when the suitor lodges the writ of Ji. fa. with the sheriff. From 
that moment the Court supposes the sheriff will act with instan- 
taneous promptitude. Therefore the Mercantile Law Amendment 
Act, 1856, has been repealed in this respect, and the Statute of 
Frauds has been restored by the Sale of Goods Act, 1898. As soon 
as the suitor has done his part, from that moment he is not to be 
prejudiced by official delays. Now in the County Court there is no 
carriage of the writ of execution or the warrant of execution from 
the Registry to the high bailiff, still less from one part of the 
Registrar's office to another. That is intended to be done by the 
officials themselves, and ought to be done with instantaneous prompti- 
tude, and any official delay should not prejudice the suitor. And 
the reason of that is that the Sale of Goods Act, 1893, intends that 
the material date should be the date when the suitor set the law 
in motion by his last act, which in this case would be when he 
lodged the prcecipe — namely, applied for the warrant — at 2.45 p.m. 
on 13 November. 

How are we to reconcile the express terms of section 26 of the 
Sale of Goods Act, 1893, with the process of the County Court, which, 
as I pointed out, has been left unaltered by those who framed 
these rules, notwithstanding the passing of that Act ? It seems to 
me the point put by my brother in the course of the argument 
«olves the difficulty and shows the way in which we ought to 
construe section 26, sub-section 2 of which says that the term 
"** sheriff" includes any officer charged with the enforcement of the 
writ of execution. Now the matter is simpler in this case than it 
might be in others. The Registrar is ex officio high bailiff. He is 
the officer charged with the enforcement of the writ of execution. 
The writ may not be momentarily delivered to him at 2.45 p.m., 
beause "momentarily" would mean the same moment as the 
pi'acipe; but within as many minutes as may be necessary for 
filling up the form, practically instantaneously, the writ ought to 
be delivered to him. Practically speaking, the words " delivered to 
him "are really nonsensical ; the only way of giving them a rational 



210 MUEGATROYD r. WRIGHT [Man.son% 

meaning is to suppose that the writ is delivered to him the moment- 
after he receives the praecipe. That is this case. When the Registrar 
is not high bailiff, whether the expression "high bailiff" means 
both the Registrar and the high bailiff, or the Registrar or the high 
bailiff — the Registrar in this respect communicating directly with 
the liigh bailiff — or whether it means the oflSce rather than the 
officer, does not seem to me very much to matter. In this par- 
ticular case the writ either was delivered to the Registrar when the 
pntcipe was before him or was delivered to the Registrar momen- 
tarily afterwards, when he ought to have drawn up the writ in 
conformity with it. I may put aside such questions as the lodgment 
of the precipe after office hours or anything of that kind. Here the 
precipe was lodged in ordinary office hours, and in a moment there 
ought to have been delivery of the writ. Therefore, in our opinion^ 
this point was wrongly decided by the County Court Judge ; and 
the title to these goods vested in the bailiff or Registrar acting on 
behalf of the execution creditor, or, to use the language of the 
statute, bound the property in the hands of the execution creditor, 
at 2.45 p.m. on 13 November. Therefore the third bill of sale 
pi'iinti facie would have to be postponed to the warrant of 
execution. 

Then comes the point as to the proviso. The proof of that 
proviso, which is a defeasance of the earlier part of the section, 
rests upon the holder of the bill of sale. He has to prove that lie 
acquired the title in good faith and for valuable consideration after 
the goods had been bound by the writ and before the seizure* 
If he does so prove, the burden is then shifted, and the execution 
creditor must prove that he had notice. Really that portion of the 
section seems hardly necessary, because if he had notice he could 
hardly be acquiring in good faith. At any rate, there are questions 
of fact — certainly two, and possibly three — which would have to be 
determined. It being now decided that prima facie section 2ft 
applies, the claimant under the third bill of sale has to prove, if he 
can, two things — that he acquired it in good faith and for valuable 
consideration — and he may then have to rebut the charge that,, 
nevertheless, he had notice. None of those questions of fact were 
determined by the County Court Judge, and naturally so, because m 
his view they did not arise. The matter, therefore, must go down 
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for a new trial upon those three questions of fact, and those three 
questions of fact only. Our judgment in respect of the first twa 
bills of sale is in favour of the claimants under them, and our judg- 
ment under the third bill of sale is that, unless the claimant can 
bring himself under the proviso of section 26, he will have to be 
postponed to the execution by the judgment creditor. 

Darung, J., concurred. 

Appeal allowed in respect of third bill of sale. 

Solicitors : HavdinSy Gramvier d Hamlins^ agents for 22. Knight^ 
Morecambe, for the Plaintiff. 
W. J. d E. H, TrevieUeny agents for Johnson dc TiUyy 
Lancaster, for the Claimant. 
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In re KINGSBUKY COLLIERIES AND MOORE'S 
CONTRACT. 

1907, April 27 ; May 2. Kekewich, J. 

<'om'pany — Power to Sell Land — No Express Power — Implied Power — Memo- 
randum of Assoc tation — VltrB.Yires—Beasonah!i/ Necessary — ** Incidental or 
Conducive.^* 

A colliery company, without express power of sale in its memorandum of 
association, may sell land from time to time and in a proper manner where 
it is reasonably necessary and has the effect of making the rest of the 
company's property more useful. 

Johns V. BaI/oiir{l) applied. 

Vendor and purchaser summons. 

The vendors were a limited company incorporated under the 
Companies Act, 1862, and had no express power to sell land. 

The objects of the company, as expressed in the memorandum of 
association, were to take over certain collieries and work the same, 
to acquire real estate or any right or interest therein in England or 
Wales, and finally to do all such things as were " incidental or con- 
ducive to the attainment of the above objects." 

The company purchased land for the purpose of building thereon 
cottages for their workmen, but finding that course inconvenient, 
they proposed to sell the land to a purchaser who would agree to 
build the cottages and to lease them to the company. 

The purchaser raised the objection that the company had no 
power to sell land in the absence of an express power of sale, and 
took out this summons to have the question determined. 

Marcy, for the purchaser : 

The company has no power to sell land. That is shown by 
Ashbiti-y RaUuay Carriage and Iron Co. v. Riche [1875] (2), and 
by Reg. v. Reed [1880] (3). It has been decided that a trading 
company has a general power to mortgage : In re Patent File Co. 
[1870] (4) ; General Auction, Estate, dc, Co. v. Smith [1891] (5) ; 

(1) 1 Meg. 191. 

(2) L. E. 7 H. L. 653 ; 44 L. J. Ex. 185 ; 33 L. T. 451 ; 24 W. K 794. 

(3) 5 Q. B. D. 483; 49 L. J. Q. B. 600 ; 42 L. T. 835; 28 W. E. 787 ; 44 
J. P. 633. 

(4) L. E. 6 Oh. 83; 40 L. J. Ch. 190 ; 19 W. E. 193. 

(5) [1891] 3 Ch. 432 ; 60 L. J. Ch. 723 ; 65 L. T. 188 ; 40 W. E. 106. 
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but that is not enough for the vendor. The memorandum of 
association contains no express power to sell land, and such a power 
is neither " incidental " nor " conducive " to the attainment of the 
objects of the company. Those words do not enlarge the scope of 
the company's operations : Studdert v. Grosvenor [1886] (6\ The 
case of Joluis v. Balfour [1889] (1) is quite a different case, and 
does not govern this one. 

Fischer WilliamSy for the company : 

The company has power to sell land under the memorandum of 
association as being incidental or conducive to the objects of the 
company : In re Patent File Co. (4) and General Auction, Estate^ 
dx., Co. V. Smith (5). The test is whether a sale is quite a new and 
independent object of the company, as was the case in London 
County Council v. Attoi-ney-General [1902] (7) and Attorney-General 
V. Mersey Railway [1906] (8). The case of Johns v. Balfour {1} 
shows that the power ought to be reasonably impUed. But, apart 
from the memorandum, there is inherent power in the company to 
sell land as incidental to its corporate capacity : Colchester Corpoi-a- 
tion V. Lowten [1813] (9), The Bankers' Case [1696] (10), and 
Sutton's Hospital Case [1612] (11). There is nothing to restrain a 
purely commercial company, which is quite different from a statutory 
company, from selling its land. 

[He also referred to In re Borax Co., Foster v. Boi'ox Co. 
[1900] (12).] 

Marcy replied. 

Eeeewich, J. : This is a vendor and purchaser summons which 
raises a question of some importance. A colliery company purchased 

(6) 33 Ch. D. 528; 55 L. J. Ch. 689 ; 55 L. T. 171 ; 34 W. B. 754 ; 50 J. P. 
710. 

(7) [19()2] A. 0. 165; 71 L. J. Ch. 268; 86 L. T. 161; SOW. R 497; m 
J. P. 340. 

(8) [1907] 1 Oh. 81 ; 76 L. J. Oh. 121; 96 L. T. 100; 71 J. P. 105; 23 
T. L. E. 129. 

(9) IV. &B. 226. 

(10) Skin. 601. 

(11) 10 Co. Rep. la, 306. 

(12) [1901] 1 Ch. 326; 70 L. J. Cb. 162 ; 83 L. T. 638 ; 49 W. E. 212. 
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land for the purpose of erecting thereon workmen's cottages, but, 
finding it inconvenient to erect them themselves, they propose 
to sell the land to a purchaser who will agree to erect the cottages 
and lease them to the company. The question now arises whether 
the company have power to sell the land, or whether such a sale is 
ultra vires. Let us first see how the law on the point stands. Many 
cases have been cited, all of which I have carefully considered, but 
I find in Lindley on Companies (6th ed.), p. 255, all that is necessary. 
It is there stated that " with respect to sales by companies . . . 
corporations not created for any clearly limited purpose have by 
common law full power to sell their own corporate property." That 
is the point made by counsel for the vendors, and he is quite correct. 
Then the question arises how far that is applicable to companies 
incorporated under the Companies Act, 1862. In the same learned 
work at page 216 there is the following passage : " It is agreed on 
all hands that a corporation cannot lawfully do that which its con- 
stitution does not expressly or impliedly warrant. The difference 
of opinion, if there really be any, is not as to that, but simply as to 
whether the act of incorporation is to be regarded as conferring 
unlimited powers except where the contrary can be shown, or 
whether alleged corporate powers are not rather to be denied unless 
they can be shown to have been conferred either expressly or by 
necessary implication. The former is apparently the correct view 
60 far as municipal and other corporations not created for any 
clearly limited purpose are concerned ; but the latter is now settled 
to be the correct view with respect to trading and similar corpora- 
tions which are created for certain definite purposes only. That 
such corporations cannot do that which their constitution does not 
warrant admits of no doubt, and is conclusively established by the 
decision of the House of Lords in Ashhury Railway Carriage and 
Iron Co. V. liiche " (2). That is the authority on which counsel for 
the purchaser relies, and it is worth while, therefore, to see what 
that case really decided. It is argued that unless a power is con- 
ferred expressly or by necessary implication it does not exist. But 
that is not the view taken by Lord Lindley, who says that a 
corporation cannot lawfully do that which its constitution does not 
warrant. That is, if I may say so, a correct interpretation of what 
the case really decides, and shows that the argument of counsel for 
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the purchaser goes too far. Lord Cairns says (18) the memorandum 
of association is, as it were, the charter, and defines the limitation 
of the powers of a company to be established under the Act ; and 
later he says the objects for which the company is established are 
the objects mentioned in the memorandum. I am satisfied that 
Lord Cairns did not use the word " mentioned ** as meaning 
specified or specifically mentioned. Again, Lord Chelmsford (14) 
uses the same expression '* mentioned in the memorandum ** ; but 
there, again, I do not think he meant " stated in express words.*' 
Lord Hatherley uses a rather stronger expression : he makes use 
of the word "specified," which is certainly more precise than 
" mentioned " ; but I cannot think that he meant " expressly 
stated." Then Lord Selbornb says (15) : ** It seems to me far more 
accurate to say that the inability of such companies to make such 
contracts rests on an original limitation and circumscription of their 
powers by the law, and for the purposes of their incorporation, 
than that it depends upon some express or implied prohibition, 
making acts unlawful which otherwise they would have had a legal 
capacity to do." That passage points to this, that any power is to 
be deemed to be within the memorandum which is fairly incidental 
to the objects of the company and can reasonably be implied. I 
ought, perhaps, to refer to a passage quoted in argument from 
Reg. V. Heed (3), where Cotton, L.J., says : " In our opinion 
the power of a corporation established for certain specified purposes 
must depend on what those purposes are, and except so far as it 
has express powers given to it, it will have such powers only as are 
necessary for the purpose of enabling it in a reasonable and proper 
way to discharge the duties or fulfil the purposes for which it was 
constituted." That passage was relied on by counsel for the pur- 
chaser ; but it is impossible to suppose that the Court of Appeal in 
that case intended to depart from the principle laid down in Ashhiiry 
Railway Caniage and Iron Co. v. Riche (2), and there is no real 
inconsistency between the two cases. The case of Attorney-General 
v. Mersey Railway (8) has little bearing on the present case ; but 
there is an observation of Vaughan Williams, L.J., at tlie end of 

(13) L. E. 7 H. L. at pp. 668, 669 ; 44 L. J. Ex. at p. 196. 

(14) L. E. 7 H. L. at p. 678 ; 44 L. J. Ex. at p. '201. 
(16) L. E. 7 H. L. at p. 694 ; 44 L. J. Ex. at p. 210. 
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the report, which is well worth quoting. He says : " You ought to 
give a wider construction to the words of a memorandum of 
association creating and defining the powers of a purely commercial 
company having no compulsory powers and no monopoly than you 
would give to the words of a statute creating a company, like a 
railway company, having compulsory powers of land purchase and 
a practical monopoly." That, taken together with the passage 
already quoted from Lindley on Companies, forms an extremely 
useful guide as to the lines on which a memorandum of association 
of a commercial company ought to be construed. 

Turning now to the memorandum of association in the present 
case, we find that the company is a colliery company, and the 
objects of the company as there set forth are few as compared with 
many companies. The principal objects are to take over a certain 
colliery, and to acquire other collieries and mines and work them, 
and to acquire real estate and build workmen's cottages ; but there 
is no express power to sell land. Then there is at the end the 
common form clause as to objects incidental or conducive to the 
attainment of the above objects, with regard to which Kay, J., 
in Sttiddert v. Qrosvenor (6) said that such words can hardly 
be treated as enlarging the scope of the company's operations, but 
must ratber be considered as expressio eorum qiue tacite insunt, I 
adopt that language, and think the words in question only refer to 
objects similar to those mentionerl before. It is a common practice 
for the draftsman to put everything he can think of into the 
memorandum ; and the result is that, if some object is expressly 
mentioned in memorandum after memorandum and then omitted, 
it is supposed that if it is not there it does not exist. It comes to 
this, that everything is supposed to be fully stated ; and therefore 
the maxim Expresaio uniuSf exclnsio alteriiis, applies. It is a 
natural conclusion, but it is one to which the Court will very 
reluctantly come. On this point there is one authority, Johns v. 
Balfour (1), which carries me the whole way. The case is of 
importance, though only reported in Megone's Company Cases. 
There the question was not a power to sell, but a power to purchase. 
The objection was taken that the company had no power to pur- 
chase, and it was sought to restrain them from purchasing. There 
was a very large amount involved, and therefore it was important 
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that the company should be quite safe in completing the purchase. 
Stirling, J., held that the purchase was reasonably necessary 
and might be made. Somewhat different considerations apply 
to a sale ; but here the sale is not the sale of the whole business, 
but only the sale of part of the land for the purpose of making the 
rest of the property now held by the company more useful. As to 
the argument founded on the words '* incidental and conducive," 
I do not rely upon those words at all, and I treat them as if they 
were not there. The real question is whether it is reasonably 
necessary for the company to sell land from time to time and in a 
proper manner ; and, applying that principle, it would be wrong to 
say that the company has not power to sell the land. 

Solicitors : Geare d Willis, agents for Martin it Sons, Nottingham. 
Biddle, Thome, Welsford d- Sidgwick. 
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POOLE AND Others v. NATIONAL BANK OF 
CHINA (1). 

1907, Febi-uai-y 28 ; March 4 ; May 28, H. L. 

Company — Reduction of Capital — Extinction of One Class of Shares — Com- 
jmnies Ad, 1867 (30 cfe 31 fid, c. 131)— Cowj/xiwim Act, 1877 (40 <fe 41 Vid. 
c, 26). 

It is not a condition of jurisdiction to reduce the capital of a company 
that it should be proved that there has been loss of capital or that capital is 
unrepresented by available assets or is in excess of the wants of the 
company. The jurisdiction arises whenever the company seeking reduction 
has duly passed a resolution to that effect. 

Dida of Buckley, J., in In re Anglo- French Exploration Co, (2) dis- 
approved. 

The only questions for the Court to consider are — first, the interests of 
those members of the public who may be induced to take shares in the 
company ; and secondly, whether the i*eduction is fair and equitable as 
between the different classes of shareholders. When the interests of the 
public are not concerned it is not material for the Court to consider whether 
the amount of the proposed reduction is exactly commensurate with the 
loss actually proved. 

The amount of the reserve fund to be retained is a purely domestic matter 
outside the province of the Court. 

Decisions of the Corurt of Appeal and of Farwell, J., affirmed. 

Appeal from an order of the Court of Appeal (Vaughan Williams, 
L.J., RoMER, L.J., and Stirling, L J.), dated 6 April, 1905, affirm- 
ing the decision of Farwell, J., dated 3 March, 1905, granting the 
prayer of the petition of the respondent company to obtain con- 
firmation of a special resolution of the respondent company reducing 
its capital from 1,000,000/., divided into 750 shares of 11. each 
(founders' shares) and 99,925 shares of 101. each (ordinary shares), 
to 699,475/., divided into 99,925 shares of 7/. each. Such reduction 
was to be effected by writing off the whole amount paid or credited 
as paid on each of the 750 shares of 1/. each and cancelling those 
shares, and by writing off 3/. per share, part of the sum of 8/. per 
share, which had been paid or credited as paid on the 40,458 shares 
of 10/. each which had been issued, and by reducing each of the 
99,925 shares of 10/. each to a share of 71. 

(1) Coram, The Lord Chancellor (Lord Loreburn), Lord Macnaghten, Lord 
Eoberfcson, and Lord Atkinson. 

(2) 9 Manson, 432 ; [1902] 2 Ch. 845 ; 71 L. J. Ch. 800; 51 W. R. 8. 
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The appellants were together holders of forty-four founders' 
shares of the company, and opposed the petition. 

The company was incorporated in 1891 as a company limited by 
shares under the Companies Acts, 1862 to 1890, by the registration 
ot a memorandum, accompanied by articles of association. The 
objects for which the company was established were to establish 
and carry on the business of commercial trading and commission 
agents and of bankers and financial agents in the United Kingdom 
of Great Britain and Ireland, China, Japan, Borneo, the empire of 
India, the British colonies, and other British dependencies in the 
East, America, and the Philippine Islands, and elsewhere, as 
might from time to time be determined, and other ancillary objects 
stated in the memorandum of association. The company's funds, 
with the exception of the Chinese Government gold bonds herein- 
after mentioned, were represented by dollars. The value of the 
dollar had for some years previous to the year 1902 been falling. 
In the year 1902 it reached its lowest point of Is. 6^., and at the 
date of the first meeting for considering the reduction it stood at 
Is. 9id., and had risen, the appellants stated, to Is. 11^. 

On the hearing of the petition Farwbll, J., was of opinion that 
he might fairly take the value of the dollar at Is. Sd. as likely to 
be permanent ; but the appellants contended that such was not the 
true result of the evidence, nor in accordance with fact. On the 
hearing of the petition the company alleged that its financial 
position at 81 December, 1903, was as follows: The capital paid up 
was 324,874Z. ; the capital reserve fund was $191,973 ; reserve 
fund accumulated out of net profits, $175,533 ; undivided profits, 
$21,668— $389,174 ; or at the exchange of 1«. 8d.=82,431Z.— total, 
956,805/. The assets of the bank (other than the Chinese Govern- 
ment gold bonds) amounted to $4,452,958, less the liabilities, 
$2,213,289—82,239,669; or at the exchange of Is. 8d.=186,639Z. ; 
Chinese Government gold bonds, 27,300/.— total, 213,939/. ; showing 
a loss of capital to the amount of 142,866/. It was proposed to 
write off this loss of 142,866/. by appropriating the undivided profits 
at 31 December, 1903, $21,668 ; capital reserve fund, 8191,973 ; 
part of the profit reserve fund, $35,443— $249,084 ; or at the 
exchange of Is. 8d. = 20,757/. ; by writing oflf the whole amount paid 
on the founders' shares, 750/., and 3/. per share of the amount 

15 2 
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paid up on each of the 40,453 issued ordinary shares, 121,869i. — 
122,109^. ; total, 142,8662. This would leave the paid-up capital 
represented by 40,463 shares of 71. each, 51. paid, 202,2652. ; and 
the reserve fund would be reduced to $140,090=11,674/. It was 
alleged by the company that the retention of a reserve fund of at 
least 11,6742. was necessary to support the credit of the company 
as a bank and to meet contingencies ; but the appellants did not 
admit that such retention was necessary, and stated that in any 
case the founders' share capital could not be written off until the 
whole of the reserve fund had been exhausted. By a special 
resolution of the company duly passed and confirmed at extra- 
ordinary general meetings held respectively on 3 September, 1904, 
and 24 September, 1904, this proposal was accepted. A resolution 
was passed to the same effect at a separate meeting of the holders 
of the ordinary shares held on 3 September, 1904. No meeting 
of the holders of the founders' shares of the company was held 
pursuant to article 17 of the articles of association. The reduction 
proposed to be effected did not involve either the diminution of 
any liability in respect of unpaid capital or the payment to any 
shareholder of any paid-up capital. 

Eve, K.C., and Jenkins, K.C. {Whinney with them), for the 
appellants : 
The company had not at the date of the resolutions lost capital 
of the amount written off, nor was capital to that amount unrepre- 
sented by available assets. The principle is that any reduction 
must be equitably distributed among all classes of shareholders : 
Bannatyne v. Direct Spanish Telegraph Co. [1886] (8). The scheme 
must not work unjustly or inequitably : per Cozens-Habdy, J., in 
In re Ban-oiv Hcemaiite Steel Co. (No. 2) [1900] (4). "Uniform 
treatment of shareholders " is the expression of Lord Hebsghell, 
L.C., in British and American Trustee and Finance Corporation v. 
Couper [1894] (5). A scheme cannot be equitable which entirely 
extinguishes one class of shares. The maintenance of the whole 
profit reserve was unnecessary, and part of that reserve ought in 

(3) 34 Ch. D. 287, 300 ; 66 L. J. Ch. 107, 109 ; 55 L. T. 716 ; 35 W. E. 125. 

(4) [1900] 2 Ch. 846 ; 69 L. J. Ch. 869; 83 L. T. 397. 

(5) [1894] A. C. 399, 406; 63 L. J. Ch. 425, 429; 70 L. T. 882; 42 W. R. 
652; 6 Hep. 146. 
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fairness to have gone to the founders* shares. Moreover, the 
difficulties of the company are probably only temporai-y. The 
value of the dollar has increased considerably, and the estimate of 
Is. 6d, is too low. It has risen to close upon 2$, Too short a view 
has been taken of the company's future. The balance-sheets of a 
series of years ought to be examined. The appellants have reason- 
able hope of the recovery of the position and of ultimate profit. 
No separate meeting was held of the founders' shareholders, and 
their claims have not been considered. 

Ujyjohn, K.C. (A. R, Kirhy with him), for the respondents: 
The prospect of such an improvement as would benefit the 
holders of founders' shares is extremely remote. The appellants 
represent only a small fraction of these shares. The suggestion of 
a separate meeting was made in the Court of Appeal ; but it 
appeared that such a meeting would have to be held in China, and 
the matter dropped. This House is asked to overrule the discretion 
of Farwell, J., exercised' two years ago, for speculative and shadowy 
reasons. The decision in Bannatyne v. Direct Spanish Telegraph 
Co. (8) is adverse to the appellants, though the isolated dictum 
referred to by counsel may appear to be in their favour. Nor is 
the decision of this House in Bntish and American Tiiistee and 
Finance Corporation v. Couper (5) more favourable to the appellants. 
There a much larger class of shares was extinguished. In In re 
Floating Dock Co. of St. Thojnas [1895] (6) founders' shares were 
extinguished. They were also extinguished, the remainder of the 
loss falling upon ordinary shares, in In re London and New York 
Investment Corporation [1895] (7). 

Eve, K.C, replied. 

The House took time for consideration. 

May2S. 

The Lord Changbllob (Lord Loreburn) : In this appeal your 
Lordships are asked to refuse your sanction to a resolution for the 

(6) [1895] 1 Ch. 691 ; 64 L. J. Ch. 361 ; 43 W. E. 344 ; 13 Rep. 491. 

(7) 2 Manson, 641 ; [1895] 2 Ch. 860; 64 L. J. Ch. 729 ; 73 L. T. 280; 44 
W. B. 137 ; 13 Rep. 749. 
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reduction of its capital which has been passed by the National Bank 
of China. The appellants represent a very small proportion of the 
holders of founders' shares. But if this resolution is in fact 
unfair, even a few opponents will- prevail. The only question is 
whether it is unfair, for the contention that it contravenes a 
bargain contained in the memorandum and articles of association 
cannot be made good ; and it is no part of the business of a Court 
of justice to determine the wisdom of a course adopted by a 
company in the management of its own affairs. 

I can see nothing that ought to induce your Lordships to inter- 
fere with the conclusion arrived at by Farwbll, J., and by the 
Court of Appeal ; and I am the more inclined to agree with them 
by the consideration that the appellants made no specific proposal 
in either of the Courts below, though they maintained here that 
the scheme for reduction might have been so modified as to preserve 
their interest without thwarting the policy of the company. The 
conduct of an opposing minority is not without its significance in 
considering such questions as are now before the House. Nor is it 
an indifferent matter, from the same point of view, that the appel- 
lants deferred their appeal to this House to the very last day, while 
the resolution sanctioned by the Court was in full operation, and 
shares presumably changing hands on the footing of its validity. 
Apart, however, from these latter considerations, I think this appeal 
should be dismissed. 

Lord Macnaghten : I quite agree with the Lord Chancellor that 
this appeal must be dismissed. 

I venture to add a few observations, because there seems to be a 
growing tendency to narrow and restrict the power to reduce capital 
conferred by the Companies Act, 1867, on companies limited by 
shares. That tendency is apparent, I think, in the judgment of the 
Court of Appeal in the present case, and particularly in the addition 
which the Court has made to the order pronounced by Farwbll, J. 
The power conferred by the Act of 1867 is perfectly general. Any 
restriction upon it not authorised by the Companies Act, 1867, or 
the Companies Act, 1877, is calculated, I think, to lead to incon- 
venience and expense, and to hamper and embarrass companies in 
the conduct of their domestic affairs. 
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The subject of reduction of capital was very fully considered by 
this House in 1894 in the case of British and American Ti-ustee and 
Finance Corporation y. Couper (5), In that case Lord Hbrschbll, 
after referring to the Companies Acts, 1867 and 1877, said : " It 
will be observed that neither of these statutes prescribes the 
manner in which the reduction of capital is to be effected. Nor 
is there any limitation of the power of the Court to confirm the 
reduction, except that it must first be satisfied that all the creditors 
entitled to object to the reduction have either consented or been 
paid or secured." Later on, dealing with the case before the House, 
he says: '' The interests of creditors are not involved, and I think 
it was the policy of the Legislature to entrust the prescribed 
majority of the shareholders with the decision whether there 
should be a reduction of capital, and if so, how it should be carried 
into effect." By way of caution he adds this observation: "There 
can be no doubt that any scheme which does not provide for 
uniform treatment of shareholders whose rights are similar, would 
be most narrowly scrutinised by the Court, and that no such scheme 
ought to be confirmed unless the Court be satisfied that it will not 
work unjustly or inequitably. But this is quite a different thing 
from saying that the Court has no power to sanction it." Lord 
Watson takes the same view. His words are these : *' Apart from 
the interest of creditors, the question whether each member shall 
have his share proportionately reduced, or whether some members 
shall retain their shares unreduced, the shares of others being 
extinguished upon their receiving a just equivalent, is a purely 
domestic matter ; and it might be greatly for the advantage of the 
company that the latter alternative should be adopted." Speaking 
for myself, I see no reason to alter or modify what I said in that 
case. ** Creditors," I observed, "are protected by express pro- 
visions. Their consent must be procured, or their claims must be 
satisfied. The public, the shareholders, and every class of share- 
holders individually and collectively, are protected by the necessary 
publicity of the proceedings and by the discretion which is entrusted 
to the Court. Until confirmed by the Court the proposed reduction 
is not to take effect, though all the creditors have been satisfied. 
When it is confirmed the memorandum is to be altered in the 
prescribed manner, and the company, as it were, makes a new 
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departure. With these safeguards, which certainly are not incon- 
siderable, the Act apparently leaves the company to determine the 
extent, the mode, and the incidence of the reduction, and the 
application or disposition of any capital moneys which the proposed 
reduction may set free." 

Such being the views expressed in this House without any 
dissent or qualification, I was surprised to hear it argued by the 
learned counsel for the appellants that the Court has no jurisdic- 
tion to entertain a petition for the reduction of capital unless it be 
proved that the capital which the company proposes to cancel is 
lost or unrepresented by available assets. No doubt some counte- 
nance for that proposition may be found, even in cases which have 
occurred since the decision of this House in Bntish and American 
'Trustee and Finance Corporation v. Couper (5). In In re Barrow 
Haematite Steel Co. {No. 2) (4), where the scheme proposed was 
obviously unfair to the preference shareholders, and the petition 
was very properly dismissed, there are some expressions in the 
judgment of the learned Judge who decided the case which, taken 
apart from the context, may appear to support that contention. 
The decision of Buckley, J., in In re Anglo-French Exploration Co. 
[1902] (2), goes even further. His language, if correctly reported, 
seems to imply that because the Act of 1877 specifies certain cases 
and declares that the power conferred by the Companies Act, 1867, 
'' includes " those specified, it is to be inferred that in all other 
cases the jurisdiction of the Court is excluded. If that is the 
meaning of what the learned Judge said, with all respect I am 
unable to agree with his view. The condition that gives jurisdic- 
tion is not proof of loss of capital or proof that capital is unrepre- 
sented by available assets, or that capital is in excess of the wants 
of the company. The jurisdiction arises whenever the company 
seeking reduction has duly passed a special resolution to that 
effect. 

In the present case creditors are not concerned at all. The 
reduction does not involve the diminution of any liability in respect 
of unpaid capital or the payment to any shareholder of any paid-up 
capital. The only questions, therefore, to be considered are these : 
First, ought the Court to refuse its sanction to the reduction out of 
regard to the interests of those members of the public who may be 
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induced to take shares in the company? and secondly, is the 
reduction fair and equitable as between the different classes of 
shareholders ? 

r 

Now the directors gave the shareholders the fullest information 
as to the reasons for the reduction and the causes which led them 
to propose it. All this is explained in the petition. It has not 
been suggested that the proposed reduction is open to any objection 
on public grounds. The question, therefore, must be this : Is it 
fair as between different classes of shareholders ? The only objec- 
tion put forward is made on the part of an insignificant number of 
holders of founders' shares. There are two individuals who hold 
five founders' shares each, and there is a public company holding 
thirty-four founders' shares. The directors, in their circular to the 
shareholders, stated that these shares were of no commercial value. 
That is not denied. It is proposed to pay the dissentient share- 
holders the par value of their shares out of profits, and to extinguish 
the founders' shares because their continued existence would render 
it difficult, if not impossible, for the company to raise further 
•capital. The dissentient shareholders do not demand, and never 
have demanded, belter pecuniary terms ; but they insist on retain- 
ing their holdings, which in all reasonable probability can never 
bring any profit to them, and may be detrimental to the company. 
I think that Fabwell, J., was quite right in disregarding their 
opposition. The learned Judges of the Court of Appeal did not 
'dissent from the view of Fabwell, J., but there was some expression 
of doubt and hesitation. 

There were two other points raised before the Court of Appeal 
which the Court evidently thought of some importance. Although 
the order of Fabwell, J., was affirmed, the learned Judges of the 
Court of Appeal do not seem to have been quite satisfied that the 
reduction proposed was in all respects proper, because they doubted 
whether it was exactly commensurate with the loss actually proved. 
Is that material in such a case as this when the interests of the 
public are not concerned ? So far as loss is actually proved the 
<5ase is one of those cases specially mentioned in the Companies Act, 
1877. So far as the reduction goes beyond the actual loss it is 
within the general power conferred by the Companies Act, 1867. 
I can see no objection to it if it is a prudent and business-like 
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measure, not unfair to any shareholder and not detrimental to the 
public. 

Then there was another point which the Court of Appeal took 
into consideration, rather unnecessarily, as I venture to think. The 
company had established a fund out of surplus profits which they 
called " Profit Reserve Fund." Part of it the company had resolved 
to use for the purpose of making good loss of capital. The rest,, 
some 11,000;., they proposed to retain. The petition states that 
the retention of a reserve fund of at least the amoutit proposed 
to be retained was necessary to support the credit of the com- 
pany as a bank. I must say I should have thought that some 
reserve was an obvious necessity. It was, of course, quite proper 
for the petitioners to state all the circumstances of the case 
frankly and fully; but still this was a purely domestic matter, 
altogether outside the province of the Court. The Court of Appeal 
was not quite satisfied about the propriety of retaining in hand 
any part of the reserve fund. But the proposal was allowed te 
pass on the company giving an undertaking, which is embodied 
in the order, that no part of the sum retained out of the profit 
reserve fund should be applied otherwise than for capital pur- 
poses. As the company offered this undertaking, I do not propose 
to your Lordships that it should be omitted, though I do not 
quite understand what the undertaking means or how long it ia 
intended to last. But I must say, speaking for myself, that I do 
not think that this addition to the order ought to be treated as 
a precedent in any other case. 

With these observations, I concur in the motion which has been 
proposed. The appeal must be dismissed with costs. 

Lord EoBERTsoN and Lord Atkinson concurred. 

Ap2)€al dismissed^ 

Solicitors : Slaughter cC May, for the Appellants. 

Paines, Blyth d- Hvxtahle, for the Respondents. 
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In re X COMPANY, LIMITED. 
1907, March 6. Parker, J. 

Company — Windinf/'Up — Voluntary Liquidation — Shares Issued for Consideratimt 
other than Cash — Duty to stamp and file Contract — Companies Act^ 1900 
(63 & 64 Vict. c. 48), s, 7. 

It is the duty of the liquidator of a company which is heing wound up 
voluntarily to stamp and file any unfiled contract constituting the title of 
an allottee to any shares which were allotted for a consideration other than 
cash, and to pay for such stamping and filing out of the assets of the company. 

By an agreement dat^d 17 March, 1902, W. P. agreed to sell to 
the X Company certain freehold plots of land, certain leasehold 
hereditaments, the benefit of certain agreements, and certain plant, 
machinery, and other chattels. The consideration was to be the 
allotment to the vendor of certain fully paid ordinary and preference 
shares in the company. 

On 17 March, 1902, the directors of the company passed a 
resolution that the fully paid shares should be allotted to W. P. or 
his nominees, and that the certificates should be sent to a firm of 
solicitors with instructions that they should hold the same until the 
agreement should be filed with the Kegistrar of Joint Stock Com- 
panies, and until the execution by W. P. of the conveyances of the 
properties to the company, and upon such execution to hand the 
certificate to W. P. or his nominees, whose names were inscribed 
therein. In accordance with this resolution, the shares were issued 
to W. P. as fully paid, and he was registered as their holder, but he 
never conveyed the freehold or leasehold properties to the company. 
The agreement was lodged for adjudication of stamp duty with the 
Commissioners of Inland Revenue, who required certain informa- 
tion, but the information was never furnished, and the adjudication 
was never made. 

On 5 July, 1902, the company resolved to sell the freehold pro- 
perty, and, in accordance with a resolution, an agreement of 8 July, 
1902, was entered into with the Y Company. This agreement was 
duly carried out, W. P. and the oth^r necessary parties conveying the 
property direct to the Y Company, and stamp duty was paid on it. 

On 21 February, 1903, the company went into voluntary liquida- 
tion, and a liquidator was appointed. The Uquidator got into 
difficulties, and on 1 August, 1905, another liquidator was appointed 
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in his place, the only outstanding asset being a claim against the 
iormer liquidator in bankruptcy estimated to result in the payment 
of a sum of about 683Z., out of which sum the costs and expenses 
of the winding-up had to be paid. 

The new liquidator, on looking into the affairs of the company, 
found a letter from the Registrar of Joint Stock Companies to the 
secretary of the company, calling attention to the allotment of fully 
paid shares for a consideration other than cash without the necessary 
-contracts having been filed. The estimated amount of duty on the 
agreement of 17 March, 1902, was about 5202., and the Registrar 
declined to file it until it had been duly stamped. 

The liquidator took out a summons for an order for directions as 
to stamping and filing the agreement, and for an order declaring 
whether the applicant as such liquidator was liable to stamp the 
■agreement out of the assets coming to him. 

H. E. Wright, for the applicant : 
The question is whether the applicant is under any liability under 
section 7 of the Companies Act, 1900 (1), if he does not file the 
contract. The liquidator is not an " officer of the company " within 
the meaning of that section. If the liquidator has to pay the 
stamp duty out of the assets, there will not be enough left to pay 
the costs and his remuneration. It is the duty of the dkectors to 
see that the agreement is properly filed by the person who is the 
proper officer at the time. 

George Latcrence, for the Board of Trade : 

The default happened long before the applicant was appointed 
liquidator of the company, so that, even if he is an officer of the 

(I) Companies Act, 1900, s. 7, such allotment, together with any con - 

sub-s. 1 : '* Whenever a company tract of sale, . . . such contracts being 

limited by shares makes any allotment duly stamped. . . ." 

of its shares, the company shall within Sub-section 2 : *' If default is made 

one month thereafter file with the in complying with the requirements of 

Begistrar — this section, every director, manager, 

secretary, or other officer of the com- 

*'(b) in the case of shares allotted pany, who is knowingly a party to the 

in whole or in part for a consideration default^ shall be liable to a fine not 

other than cash, a contract in writing exceeding 50Z. for every day during 

constituting the title of the allottee to which the default continues." 
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company, he is not an oflScer " who is knowingly a party to the 
default" within the meaning of section 7, sub-section 2, of the 
Companies Act, 1900 (1). The applicant is entitled as liquidator to- 
be indemnified against all claims. It is his duty to pay the stamp 
duty and file the agreement. 

[He referred to Midland Counties District Bank v. Attivood 
[1904] (2).] 

W. Finlay, for the Commissioners of Inland Eevenue : 

Before the agreement can be filed it must be stamped. The- 
Commissioners are the authority to decide what is the proper 
stamp. If the contract is afterwards rescinded or annulled, the 
duty paid is returnable under section 59, sub-section 6, of the Stamp 
Act, 1891. 

Owen Thompson, for W. P. : 

W. P. is a director of the company, but is not an officer who ha8= 
been '' knowingly a party to the default." It is in the interests of 
the shareholders that if this document is stamped the applicant 
should undertake to apply for the return of duty under section 59,. 
sub-section 6, of the Stamp Act, 1891. 

H. E. Wright^ for the applicant, gave this undertaking. 

Parser, J. : I shall give the liquidator leave — on the footing 
that he is an officer of the company, and might be liable to 
penalties under section 7 of the Companies Act, 1900 — to file the 
agreement of 17 March, 1902, and for that purpose to pay such 
stamp duties as the Commissioners of Inland Revenue may adjudi- 
cate to be properly payable on that agreement, he undertaking, on 
a proper indemnity being given to him, to make such application a& 
W. P. may think advisable for obtaining a return of such part o£ 
that duty as ought to be returned. 

The order made was as follows : 

''The application by summons, dated &c. of S. the liquidator 
of the above-named Company, which . . . was adjourned to b& 

(2) 12 Manson, 20; \\Wio] 1 Ch. 357 ; 74 L. J. Oh. 286 ; 92 L. T. 360; 21 
T. L. E. 175. 
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heard in Court . . . Aqd upon reading . . . and the Board of 
Trade and the Commissioners of Inland Bevenue by their respec- 
tive counsel consenting for the purposes of the said application to 
be bound by this Order, This Court doth order that the liquidator, 
the said S., be at liberty on the footing that he is an officer of 
the above-named Company who might be liable within the meaning 
of section 7, sub-section 2, of the Companies Act, 1900, by reason 
of the above-named Company not having filed with the Begistrar 
of Joint Stock Companies the agreement dated &c. as required by 
section 7, sub-section 1 (&), of the said Act to file the said agree- 
ment, and for such purpose to pay such stamp duty as the Com- 
missioners of Inland Bevenue may adjudicate to be properly 
payable on the said agreement, the said liquidator by his counsel 
undertaking on a proper indemnity being given to him by the 
said W. P. to make such application as the said W. P. may think 
advisable for obtaining a return of any stamp duty so paid if the 
liquidator is entitled to any such return, the Commissioners of 
Inland Bevenue by their counsel admitting that an allowance will 
have to be made in respect of the ad valai-em duty paid on the 
agreement for the sale to the Y Company, Ltd., referred to in 
the said affidavit of &c. And it is ordered that the costs of the 
applicant, the said S. and of the respondents, the Board of Trade, 
the Commissioners of Inland Bevenue, and W. P. of the said 
application be taxed and paid out of the assets of the said 
Company." 

Solicitors : Field, Roacoe d- Co., agents for Wilkifison d- Marshall^ 
Newcastle-upon-Tyne, 
Lawrence Jones d Co. 
Solicitor to Board of Trade. 
Solicitor to Inland Revenue. 
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BRITISH VACUUM CLEANER CO. v. NEW 
VACUUM CLEANER CO. 

I 1907, June 5, 6. Parker, J. 

I 

i Company — Name — Rival Company — Similarity of Name — Decejition — Injunction 

—Comjtanies Act, 1862 (25 & 26 Vict. c. 89), s, 20. 

The principles applicable in the detei-mination of the question whether 
the name of a company is likely to deceive, having regard to the existence 
or use of another name, are closely analogous to those applicable in cases of 
the passing off of goods, when the Court has to deteimine whether a trade 
name or description or a description of a particular class of goods is likely 
to deceive, though it is possible that for certain purposes the application of 
the principles may vaiy. 

In determining whether words forming part of the names of two 
companies, and descriptive of tlie goods in which both deal, have acquired 
in the mind of the public a secondary or subsidiary meaning as denoting 
the goods of one of the companies, no great inference can be founded on 
the fact that there has been a connotation of the goods as being the goods 
of that company while it had a monopoly at law or in fact 

If a company incorporates into its name words descriptive of the article 
in which it deals, it cannot claim a monopoly of the use of them, and runs 
the risk of having the articles similarly described in the trade name of rival 
traders. It is because no such monopoly can be secured that a descriptive 
name may be registered. 

The plaintiff company was incorporated in 1903 to acquire and work an 
invention, patented in 1901, for the cleaning of carpets and other articles 
by suction caused by the creation of a vacuum. The defendant company 
was incorporated in 1906 to work another and later invention for the same 
purpose, but differing in material particulars. 

Held, on the evidence, that "vacuum cleaner" and ** vacuum cleaning 
process " had not acquired a secondary or subsidiary meaning as denoting 
the machine or process used by the plaintiff company ; that the name of 
the defendant company was not likely to deceive ; and that the word 
** new " sufficiently distinguished the defendant company from the 
plaintiff company. 

Aefxito7-8, Limited y v. 2'ollit (1) foUowed. 

Dictum of Lord Davby in Cellular Clothing Co. v. Maxton (2) applied. 

Action for an injunction restraining the defendant company from 
using or carrying on business under its present name, style, or title, 
or any name, style, or title which included the words " vacuum " 
and " cleaner " in juxtaposition, or which so nearly resembled the 
plaintiff company's name as to be calculated to deceive the public 
or to induce the belief that the business carried on by the defendant 

(1) [1902] 2 Cb. 319 ; 71 L. J. Ch. 727 ; 86 L. T. 651 ; 50 W. B, 584. 

(2) [1899] A. C. 326 ; 68 L. J. P. 0. 72 ; 80 L. T. 809. 
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company was the same as that carried on by the plaintiff company, 
or in any way connected therewith. 

In 1901 letters patent No. 17,433 of 1901 were granted to one Booth 
for the cleaning of carpets and other articles by pipes, the nozzles 
of which were moved over them, the dust being collected by means 
of suction caused by a vacuum and being carried back outside the 
building into a receptacle in the machine. The patent covered 
only this particular method of cleaning by means of pipes operating 
by suction through the creation of a vacuum. The terms " vacuum 
cleaner " and " cleaning " were applied by Booth to his invention. 
In 1902 Booth sold this patent, together with colonial and foreign 
patents for the same invention, to a company which was incor- 
porated in February, 1902, for the purpose of working them, under 
the name of the Vacuum Cleaner Co. In May, 1903, the plaintiff 
company was formed under its present title to take over the under- 
taking of the Vacuum Cleaner Co. and acquire all Booth's patents. 
The intention was that the plaintiff company should be registered 
under the title of the Vacuum Cleaner Co., but its actual title was 
adopted instead owing to difficulties raised at Somerset House. 
The plaintiff company had since been in operation, and had acquired 
a considerable reputation and a large business. It had been adver- 
tised extensively, and all the advertisements referred prominently 
ta the machine as the vacuum cleaner and to the process as the 
vacuum cleaner process. The plaintiff company had formed various 
subsidiary companies, in which it was largely interested, to work 
the invention in foreign countries and particular districts of this 
country, and " vacuum cleaner " formed part of the name of each 
of these companies. The subsidiary companies themselves formed 
local companies to work the invention in still more limited areas, 
and the name of each local company also included the words 
"vacuum cleaner." The subsidiary and local companies worked 
under licences limited to their particular areas. The machine as 
used by the plaintiff company was taken from building to building 
as required. 

In October, 1906, the defendant company was incorporated to 
work a system of vacuum cleaning for which a patent had been 
granted in 1904 to one Birtwistle. The defendant company's licence 
was limited to part of the metropolis. Birtwistle*s invention, like 
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Booth's, was for the cleaning of carpets, &c., by pipes operating 
through suction caused by a vacuum ; but it differed from Booth's 
and, as was claimed, was superior to it by reason of the fact that 
the vacuum could be created by means of the steam in an ordinary 
house boiler, and that the pipes could be affixed on any floor without 
the necessity of an apparatus outside the building. The following 
was stated in the judgment of Parker, J., to be the eflfect of the 
evidence for the plaintiff company : A good many, possibly as many 
as 90 per cent, of its customers, and more particularly lady cus- 
tomers, were in the habit of writing to it not as the "British 
Vacuum Cleaner Co., Limited," but as the "Vacuum Cleaner Co., 
Limited," or as the "Vacuum Cleaner Co." simply. Since the 
registration of the plaintiff company, and possibly before, the words 
" vacuum cleaner " were associated with the machine made under 
Booth's patent, and also with the machine which the plaintiff 
company worked, going from house to house and removing the 
dust from the furniture. The plaintiff company succeeded in 
proving some confusion in the minds of the public on three occa- 
sions. Once the plaintiff company received a request for the 
payment of a debt from Harrod's Stores which was in fact due, not 
from the plaintiff, but from the defendant company. On two 
occasions telephonic messages were received by the plaintiff company 
or its officers pointing to the fact that the persons who communi- 
cated through the telephone did so on the supposition that the 
plaintiff company was, or was connected with, the defendant com- 
pany. A witness stated that but for his own special knowledge on 
the point he would, he thought, be deceived by the name into 
thinking that the defendant company and the plaintiff company 
were in some way connected, if not the same company. He also 
said that if any members of the public asked him to get their rooms 
cleaned by the new vacuum cleaner he should assume that they 
meant the plaintiff company's cleaner, and not the defendant 
company's cleaner. The defendant company opened a shop two 
doors off one of the plaintiff company's places of business in 
Eighgate ; and a witness stated that, having seen the two shops 
two doors off each other, named respectively the " British Vacuum 
Cleaner Co., Limited," and the " New Vacuum Cleaner Co., Limited,'* 
he supposed that they were not separate companies, but merely 

U. — ^VOL, XIV. 16 
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that there had been an enlargement of the plaintiff company's 
premises. 

Two servants or employees of the plaintiff company, shortly after 
the incorporation of the defendant company, deserted the plaintiff 
company and attached themselves to the defendant company. The 
defendant company was now giving them not only the wages they 
had received from the plaintiff company, but a commission besides. 
There was no evidence that any attempt was made unfairly to 
induce the servants of the plaintiff company to desert it and throw 
in their lot with the defendant company, or of any request having 
been made by the defendant company to any of the servants of the 
plaintiff company with a view to inducing such seiTants to join the 
defendant company either by the offer of better terms or in other 
ways. Tlie two employees came of their own accord and asked for 
employment. There was no deception about the matter, and when 
they gave notice to terminate their engagements with the plaintiff 
company they explained exactly what they were doing to the 
manager of the latter. 

Buckmastei'f K.C., and Colefax, for the plaintiff company : 

The plaintiff company has a right to prevent other parties from 
trading under a name which reproduces the essential features of 
its own name. The natural inference in the mind of the public 
must be that the defendant company's business is that of the 
plaintiff company under an altered name, as the result of a recon- 
struction or some such proceeding, or that the companies have 
been amalgamated. The plaintiff company does not wish to 
prevent the defendant company or any one else from adopting a 
new form of vacuum cleaner ; but any one doing so is bound to 
take especial care not to use *^ vacuum cleaner " in his trade name 
in any way which can deceive or lead to confusion with the plaintiff 
company's business, such as the evidence shows to have arisen in 
the present case. The defendant company's trade name is calcu- 
lated to deceive, and it will therefore be restrained from using it : 
North Cheshire and Manchester Breivery Co, v. Manchester Brewery 
Co. [1898] (8). Everything laid down by the House of Lords in 
that case as to the inference which must be drawn by the public 
(3) [1899] A. 0. 83 ; 68 L. J. Ch. 74 ; 79 L. T. 645. 
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from such a Himilarity of names applies here. Indeed, the present 
case is even stronger, for, in view of the defendant company's 
establishment of a place of business two doors from one of our 
branches in which to trade under this deceptive name, it is difficult 
to credit those concerned with innocent motives. 

Walter, K.C, and J. H. Oray, for the defendant company : 

The plaintiff company, like the plaintiflf in A eratois, Limited v. 
Tollit [1902] (1), has taken as its name a word which only describes 
aptly and rightly a machine for producing a particular result, and 
which is in common use in the English language; and it cannot, 
in the words of Farwbll, J., in that case, prevent other companies 
from using as part of their title the one English word which aptly 
describes the article they manufacture and deal in. NoHh Cheshire 
and Mancliester Brewery Co. v. Manchester Brewery Co. (3) was 
decided on the particular facts of the case, and does not lay down 
any general rule that the mere taking of a similar name by the 
defendant entitles a plaintiff to relief. It ought to be almost 
impossible for any one to obtain the exclusive right to the use of a 
word or term in ordinary use and descriptive only : per Lord Shand 
in Cellular Clothing Co. v. Maxton [1899] (2) ; see also the speeches 
of Lord Halsbury and Lord Davey in that case. A claim to the 
exclusive right to call goods by the name which describes them is 
absurd : Ruglvy Portland Cement Co. v. Rvghy and Neicbold Portable 
Cement Co. [1891] (4) ; and see CoZoniaZ Life Assurance Co. v. Home 
and Colonial Assurance Co. [1864] (5). The word " British " in the 
plaintiff company's title is a sufficient distinction from that of the 
defendant company. 

[Parker, J., referred to Reddaway v. Banham [1896] (6). 

That is the only case in which the plaintiff has discharged the 
onus of proving that such a descriptive term has acquired the 
secondary meaning that the goods are made by him, and it was 
rendered easy to do so in that case by the evidence which existed 
of such identification and of fraudulent intent. But the present 

(4) 9 Eep. Pat. Caa. 46. 

(5) 33 Beav. 548 ; 33 L. J. Oh. 741 ; 4 N. B. 129 ; 10 L. T. 448 ; 12 W. R. 783. 

(6) [1896] A. C. 199; 65 L. J. Q. B. 381 ; 74 L, T. 289 ; 44 W. R. 638. 

16 2 
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plaiutifif has failed to discharge the onus, and is not entitled to 
restrain the defendant from using the word ** vacuum." 

Buckviastery K.C., in reply : 
In Aerators, Limited v. Tollit (1) the rival trader was intending 
to deal in quite different articles from those sold by the plaintiff 
company in that action. But here the question is not one of 
trading in articles or passing off goods at all. The business both 
of the plaintiff and of the defendant company consists not in sell- 
ing articles, but in house cleansing with their own machines ; and 
the question whether their respective machines can both properly 
1>e described in the market as vacuum cleaners is therefore 
irrelevant, and cases on passing off have no application. The 
question is whether our trade name is not so well established that 
if some one else adopts a name colourably resembling it the public 
will think that they are going to get work done by us when in fact they 
are not. The evidence shows that this mistake is in fact made by 
the public in consequence of the defendant company's action in 
adopting the name *' New Vacuum." It is a question of who is 
intended to do the work, not of buying goods or getting carpets 
cleaned by a particular process. Booth invented the word 
" vacuum " to describe this patented invention. The word 
'' suction " would equally describe the process, and the defendant 
company should use that ; it is not a case of there being only one 
possible word to use, as in Aerators, Limited v. Tollit (1). 

[Pabeer, J. : Is not the defendant company entitled to use the 
words " new vacuum" to denote that its invention is a new one? 
Do not the words suggest that its process is one different from 
that of the plaintiff company ?] 

That would not be the inference drawn by the ordinary member 
of the public, and the evidence shows clearly that the defendant 
company's object is to obtain the benefit of our goodwill. 

[He referred also to Daimler Motor Co. (1904) v. London 
Daimler Co, [1907] (7), and to Accident Insurance Co. v. Accident^ 
Disease, and General Insurance Corporation [1884] (8).] 

(7) Times newspaper, April 16, 1907. 

(8) 54 L. J. Ch. 104. 
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Parker, J., stated the facts relating to Booth's and Birtwistle's 
inventions and the formation and objects of the plaintiff and defen- 
dant companies. His Lordship observed that Booth's patent was 
not a master patent, but covered only a specific manner of cleanmg 
by pipes operating by suction by the creation of a vacuum ; and 
that Booth must have known when he applied a generic description 
to his machinery and process that other persons might devise and 
bring on the market other means of vacuum cleaning not protected 
by his patent. He also said that for the purposes of the action he 
must take it that Birtwistle's process was not an infringement of 
Booth's patent, in view of the differences between the two processes 
and of the advantages claimed for Birtwistle's invention. He then 
continued: Now the defendant company was incorporated under 
the name of the ** New Vacuum Cleaner Co.," and this is in effect 
an action by the plaintiff company for an injunction to restrain the 
defendant company from using the name " Vacuum Cleaner " in 
conjunction, either as part of the name under which it has been 
registered or as part of any other name, subject, not in terms, 
according to the statement of claim, but subject, as counsel for the 
plaintiff company have suggested, to this qualification, namely, in 
such a way as to lead to the defendant company being taken for 
the plaintiff company or to lead to the public supposing that the 
plaintiff company has any connection at all with the defendant 
company. 

The action is founded, to some extent at any rale, upon section 20 
of the Companies Act, 1862 (9), the effect of that section being to 
prohibit the registration of a company with a name identical with 
the name of any company already on the register, or so similar to 
the name of any company already on the register as to be likely to 
deceive ; and the point I have to decide is whether the use by the 

(9) Companies Act, 1862, s. 20: and if any company, through inad- 
'*No company shall be registered yertenoe or otherwise, is, without such 
under a name identical with that by consent as aforesaid, registered by a 
which a subsisting company is already name identical with that by whidh a 
registered, or so nearly resembling the subsisting company is registered, or so 
same as to be calculated to deceive, nearly resembling the same as to be 
except in a case where such subsisting calculated to deceive, such first- 
company is in the course of being mentioned company may, with the 
dissolved, and testifies its consent in sanction of the Registrar, change its 
such manner as the Registrar requires; name. . . ." 
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defendant company of the title "New Vacuum Cleaning Co.," 
having regard to there being a company on the register known as 
the " British Vacuum Cleaner Co.," might be likely to deceive. In 
order to find out whether a name of this sort is likely to deceive, of 
course it is necessary to consider all the surrounding facts of the 
case ; and I think that it is also necessary to consider the general 
principles of law applicable to the subject-matter of the dispute. 
In considering the question whether a name is likely to deceive, 
having regard to the existence or use of another name, the first 
question which arises is whether the same principles are applicable 
as those which are applicable in ordinary cases of passing oflf, where 
the question is whether a trade name or a trade description or a 
description of a particular class of goods is or is not likely to deceive. 
It has been contended that these principles do in material respects 
dififer, and that I cannot take a decision on the question of simple 
passing off as an authority on the question whether the defendant 
company in this case ought to be allowed to use the name under 
which it has been registered. Now, whether or not there be any 
distinction between the principles which should govern the Court 
in these somewhat different matters, it is, at any rate, I think, 
clear from the decision of Farwbll, J., in Aerators, Limited v. 
Tollit (1) that the principles which govern each case are extremely 
analogous. What he says is this (10) : " The principles applied by 
the House of Lords in Reddaway v. Banham (6), explained as they 
were in GeUidar Clothing Co. v. Mcucton (2), to which I had occasion 
to refer in Chtvers <k Sons v. Chivers d Co. [1900] (11), apply as 
much to the- name of a company under section 20 as to the 
' Camel's-hair Belting/ the * Cellular Clothing,' and the name of 
' Chivers ' in those cases." Although of course it is possible that 
for certain purposes those principles may be differently applied, yet 
I think that substantially that is a correct statement of the law 
upon the question. Now with regard to questions such as arose in 
Reddaway v. Banham (6), and Cellular Clothing Co. v. Maxton (2), 
and Chivers dc Sons v. Chivers (6 Co. (11), I think a distinction 
must always be drawn between cases where the word in question^ 
the word which it is proposed to restrain the defendant from using, 

(10) [1902] 2 CL at p. 324 ; 71 L. J. Ch. at p. 729. 

(11) 17 Eep. Pat. Cas. 420. 
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is a word of common ordinary use descriptive of an article, and 
cases where it more or less partakes of the character of a fancy 
word, or primarily does not relate to the article, but to the person 
who makes the article. In Reddaway v. Banham (6) it was decided 
that a person might be restrained from using a word or a conjunc- 
tion of words descriptive of an article if that word or conjunction of 
words had acquired among the public, or that class of the public 
likely to deal in the goods in question, a subsidiary or secondary 
meaning denoting or connoting not only the quality of the article, 
but its origin of manufacture. The fact that '^ camePs-hair belting '' 
in that case had acquired such a subsidiary or secondary meaning 
was held to have been established, and an injunction was granted 
accordingly. One of the main items in the evidence pointing to 
the conclusion that was ultimately established was a certain letter 
which showed on the face of it not only a dishonest intent on the 
part of the party proposing to use the words ** CamePs-hair Belting," 
but an admission on his part that such a secondary or subsidiary 
meaning did in fact exist; and therefore it became very much 
easier to prove the facts required in order to the granting of an 
injunction than it otherwise would have been. In Cellular Clothing 
Co. V. Maxton (2), on the other hand, where the question was with 
regard to the use of " cellular " as applied to clothing, it was held 
that the plaintiffs had not sufficiently established that there was a 
secondary or subsidiary meaning denoting that cellular clothing 
was clothing manufactured by the plaintiffs in contradistinction to 
other manufacturers; and there are remarks of the Lords in that 
case which show that in their opinion the onus of proving such a 
subsidiary meaning in the case of words which are commonly and 
properly used as descriptive words is by no means a light one. I 
should like to refer to one or two passages in that case as having, 
in my opinion, a considerable bearing on the question which I have 
to decide, and in particular to what was said by Lord Shand 
quoted by Farwbll, J., in Aerators, Limited v. 'Tollit (1), and also 
to a passage in the judgment or speech of Lord Davey. First, 
referring to Reddaway v. Banham (6), Lord Shand says (12) : ** Of 
that case I shall only say that it no doubt shows it is possible 
where a descriptive name has been used to prove that so general, 1 

(12) [1899] A. C. at p. 340; G8 I. J. P. C. at p. 77. 
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fihould rather say so univerBal, has been the use of it as to give it 
a secondary meaning and so to confer on the person who has so 
used it a right to its exclusive use or, at all events, to such a use 
that others employing it must qualify their use by some distinguish- 
ing characteristic. But I confess I have always thought, and I still 
think, that it should be made almost impossible for any one to 
obtain the exclusive right to the use of a word or term which is in 
ordinary use in our language, and which is descriptive only ; and, 
indeed, were it not for the decision in Reddatvay's Case (6), I should 
say this should be made altogether impossible." That I quote as 
illustrating what, at any rate in the opinion of Lord Shand, was the 
amount of onus resting on the plaintiff in the case of a word which 
prima facie had a descriptive signification. The passages in the 
judgment of Lord Davby to which I desire to refer are these (18) : 
*' There are two observations w^hich must be made. One is that a 
man who takes upon himself to prove that words, which are merely 
descriptive or expressive of the quality of the goods, have acquired 
the secondary sense to which I have referred, assumes a much 
greater burden — and, indeed, a burden which it is not impossible, but 
at the same time extremely difficult, to discharge — a much greater 
burden than that of a man who undertakes to prove the same thing 
of a word not significant and not descriptive, but what has been 
compendiously called a * fancy ' word. The other observation which 
occurs to me is this : that where a man produces or invents, if you 
please, a new article and attaches a descriptive name to it — a name 
which, as the article has not been produced before, has, of course, 
not been used in connection with the article — and secures for him- 
self either the legal monopoly or a monopoly in fact of the sale of 
that article for a certain time, the evidence of persons who come 
forward and say that the name in question suggests to their minds 
and is associated by them with the plaintiff's goods alone is of a 
very slender character, for the simple reason that the plaintiff was 
the only maker of the goods during the time that his monopoly 
lasted, and therefore there was nothing to compare with it, and 
anybody who wanted the goods had no shop to go to, or no merchant 
or manufacturer to resort to except the plaintiff. And on this 
point I adopt what was said in felicitous language by Fry, L.J., in 
(13) [1899] A. C. at p. 343 ; 68 L. J. P. C. at p. 79. 
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Siegert v. Findlater [1878] (14). That is, my Lords, a matter of 
express decision in the case of a patent. If a man invents a new 
article and protects it by a patent, then during the term of the 
patent he has, of course, a legal monopoly ; but when the patent 
•expires all the world may make the article, and if they may make the 
article they may say that they are making the article, and for that 
purpose use the name which the patentee has attached to it during 
the time when he had the legal monopoly of the manufacture. But 
the same thing in principle must apply where a man has not taken 
■out a patent, as in the present case, but has a virtual monopoly 
because other manufacturers, although they are entitled to do so, 
have not in fact commenced to make the article. He brings the 
Article before the world ; he gives it a name descriptive of the article : 
all the world may make the article, and all the world may tell the 
public what article it is they make, and for that purpose they may 
jnimd facie use the name by which the article is known in the 
market." I think that, viutada miitandlSy what is said in the last 
passage I have read in the judgment of Lord Davey applies to this 
particular case, in which the patentee has given a name to his 
article and a name to the process by which that article is used ; 
and these names are descriptive, and descriptive generically and 
not specifically, and some one has subsequently devised a new 
process which, in ordinary language, would form a species of the 
«ame genus. 

Bearing therefore this passage in mind, I will now proceed to 
•consider if there is anything in the name '' New Vacuum Cleaner 
•Co., Limited," which, having regard to what the plaintiff company 
has proved in this case and the existence on the register of the name 
^' British Vacuum Cleaner Co., Limited," is calculated to deceive. 

[His Lordship stated the evidence regarding the application of 
Ihe name " Vacuum Cleaner Co." simply to the plaintiff company 
by its customers, and the association of '' vacuum cleaner " with its 
machine, and continued :] But it remains to be considered whether 
in the mind of the public the expression '' vacuum cleaner " or 
^'vacuum cleaning process" had acquired such a secondary or 
^ubsidiaiy meaning as is mentioned in Reddaway v. Banham (6). 
Now, I think that the evidence itself — what there is of it — really 

(14) 7 Ch. D. 801, 813; 47 L. J. Oh. 233, 234 ; 38 L. T. 349 ; 26 W. R. 459. 
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points to the fact that the public have understood " vacuum cleaner '*^ 
and ''vacuum cleaning process " to be a description of a particular 
kind of cleaner and of a particular process — a cleaner, namely, which 
operates by means of a nozzle applied to the furniture, and to the 
suction in the pipes caused by the vacuum created by the machine. 
As long as the plaintiff company was the only manufacturer that 
manufactured and dealt in, and went from house to house with, a 
machine of that sort, no doubt in the mind of the public there would 
be a connotation of the fact that the machine was the machine of 
the plaintiff company. But I do not think that primarily the words 
have ever been in the minds of the public anything else than 
descriptive words ; and if that be so, then it appears to me that the 
case falls for this purpose within what was said by Lord Davby — 
namely, that no great inference can be drawn from the fact that 
during the period where the patentee has had a monopoly, or the 
manufacturer has had a monopoly, either at law or in fact, there 
has been a connotation of the article as an article produced by the 
plaintiff. There is nothing, and there was nothing, as Lord Davey 
said, for the public to contrast it with, so that it is impossible to 
say that the public understood by those words a machine dealt in 
or brought round by any one person as distinguished from any 
other person. I do not think, therefore, that I can hold on the 
evidence in this case that there is any secondary or subsidiary 
meaning, such as was proved in Reddaway v. Banham (6), in con- 
nection with the words " vacuum cleaner *' or " vacuum cleaning 
process." [His Lordship then stated the evidence as to confusion 
in the minds of the public between the two companies, and con* 
tinned :] Now of course one cannot lay very great stress upon the 
evidence of a single witness on such a point, and I do not think 
really that even a multiplication of witnesses in that respect would 
be of any very great importance, because it is one of those 
questions on which the Judge who has to decide the case must 
bring his own mind to bear and must decide for himself. But it i& 
to be observed that Lord Davey said, with regard to what was 
required to be proved in Cellular Clothing Co. v. Maxton (2), that 
the evidence of people who came and said that they would be 
deceived was worth very little while the plaintiff company had in 
fact or in law a monopoly of the ss^le or of the dealing in the goods. 
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in question ; that it only became really important when the public 
might possibly consider the words as descriptive of the goods of one 
manufacturer rather than of another, there being two manufacturers 
of whom they might think in that connection. 

The last point which was proved by the plaintiff company was 
one to which I do not attach any great importance. One of their 
witnesses said that, having seen on the two shops two doors apart 
the names of the two companies, he supposed that they were not 
separate companies, but that there had been an enlargement of the 
plaintiff company's premises. I can only say with regard to that 
evidence that the normal man, seeing the two names near together 
in the same street over different shops, would, in my opinion, draw 
an opposite conclusion, and would think that there were two rival 
companies. But, at any rate, if there are such people as might be 
deceived in such a way, that is the only instance which is given. 
I should think that the mode in which it would be far more likely 
that deception would take place would be that people casually 
passing the windows might catch sight of the words "vacuum 
cleaner " and might enter the one shop instead of the other ; but 
with regard to deception of that sort there is no evidence, and I do 
not think that even that class of deception would be at all a necessary 
consequence of the use of the two words. 

Finally, we have it urged on behalf of the plaintiff company that 
the evidence on its behalf is greatly strengthened by the fact that, 
as is suggested, a fraudulent intent or an nntent which, if not 
fraudulent, was at any rate contrary to fair dealing between the 
parties, has been shown on the part of the defendant company in 
adopting the name " New Vacuum Cleaner Co." In other words^ 
it is said that the name was adopted with the distinct intention of 
depriving the plaintiff company of rights which it would otherwise 
enjoy, and in the enjoyment of which it ought to be protected. 
[His Lordship stated the evidence regarding the two employees of 
the plaintiff company who entered the service of the defendant 
company, and continued :] Now of course it is well known that you 
cannot prevent the servants of one company going over to and 
becoming the servants of another company which carries on a rival 
business. That is a proceeding which, from the point of view of 
the law, is perfectly fair. And there is, in the same way, nothing 
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to prevent the defendant company from employing persons who 
have hitherto been employed by the plaintiflf company merely 
because they are rivals in trade. That, again, from the point of 
view of the law, is perfectly fair. Then it is said that the defen- 
dant company has not only done that, but has opened a branch 
ofiSce in the same street in Highgate where the plaintiff company 
has an oflSce, and two doors off it. There is nothing wrong in a rival 
company setting up in the same street and two doors off. It may not 
be a very tactful thing to do, and it may possibly be a proceeding 
which is not up to the standard of the highest trade ideals ; but at 
the same time it is perfectly legal, and there is nothing which can be 
objected to in such a course. Finally, it is said that, taking these two 
things together with the adoption of the trading name " New Vacuum 
Cleaner Co.," there was an intention — or that I ought to infer an 
intention — to do what ought not to be done and take an unfair 
advantage by the use of this name of the trade which has been got 
together at considerable expense, and which really belongs to 
another rival trader. Now here it is, I think, that the principles 
which are laid down in the cases really have some application. I 
do not consider myself that if a company chooses to incorporate 
into its own name words descriptive of the article in which it deals 
it can fairly claim a monopoly of the use of those words in the 
trade name. It seems to me that it runs the risk of having the 
articles similarly described in the trade name of rival traders. If 
there were any sucli* monopoly to be gained as is suggested, it 
appears to me from the point of view of the public that the sooner 
the rules and regulations under the Companies Acts are altered in 
that respect the better. But it is, I think, precisely because no such 
monopoly can be secured that the name may be registered. For 
instance, if the inventor of smokeless powder registered himself as 
the Smokeless Powder Co., it seems to me that he could not fairly 
object to somebody who subsequently invented a new smokeless 
powder on a different principle registering himself under a title 
which also involved the description of the article — namely, smoke- 
less powder. In the same way, in the present case it appears to 
me that there is nothing in principle to prevent the defendant 
company from using the words ** vacuum cleaner " as part of its 
name. Having invented a new species of vacuum cleaner which it 
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desires to bring before the public, it proposes to use a name con- 
taining a description of that article, and to distinguish it from alt 
other articles of the same genus by the term '' new." It seems to> 
me that its intention and desire to adopt the words ''vacuum 
cleaner " is amply accounted for by the fact that it is descriptive^ 
and that it is an advantage to a trader to show in his trade name 
the nature of the article in which he deals. I cannot therefore 
draw from the fact that the defendant company has used the worda 
'' vacuum cleaner " any inference against its haiia fides in the 
matter. I agree that in using the words "vacuum cleaner" a 
distinction should be drawn ; and on the question whether it haa 
been drawn it seems to me, at any rate, a reasonable supposition 
on the part of the person responsible for the choice of the name 
that, as the object was to distinguish what was new from what had 
been on the market for some years, it would be enough to call the 
new invention the " New Vacuum Cleaner." 

I have come therefore to the conclusion that the evidence is not 
sufficient to enable me to say that there was any scheme or design 
to take unfair advantage of the plaintiff company by the adoption 
of this name, so that I am thrown back simply and solely on the 
question of fact whether it is or is not likely in the circumstancea 
to deceive. Now I have come to the conclusion that it is not, and 
I think that members of the public, when they allude to vacuum 
cleaners and vacuum cleaning, pi-imd facie mean cleaning and 
cleaners of a particular sort, not of a particular manufacturer. 
That being the case, when a new vacuum cleaner or a new vacuum 
cleaning company is brought to their notice, the inference that they 
would be Ukely to draw would not be the inference that the company 
is the same, but, on the contrary, the inference that it is different from 
the one which they have already heard of. It seems to me, therefore, 
that there is no reason to suppose that deception will occur. [His 
Lordship then referred to the formations and titles of the sub- 
sidiary and local companies, and observed that there appeared to be 
no reason, except the limitation of the licences to particular areas, 
why they should not compete with the plaintiff company. He then 
continued :] The plaintiff company has, I think, by the registration 
of these companies under these names without objection, really 
admitted the fact that a company the name of which involves the 
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words " vacuum cleaner " in conjunction will not necessarily be 
<5onfu8ed in any way with the plaintiff company. It really points 
to the fact that even in the plaintiff company's own opinion 
*' vacuum cleaner " is not identified with it, but is identified with a 
particular process of cleaning and a particular class of machine. 
That being so, it is difiQcult to see, even apart from the conclusions 
to which I have come, how the company which has allowed these 
registrations in so many instances can now say that deception will 
necessarily occur because in a particular case the words " vacuum 
cleaner" are part of a company's name. 

Solicitors : Hasties, for the Plaintiff Company. 

John B. and F, Purchase, for the Defendant Company. 



GL08S0P V. GL0S80P. 
1907, June 27. Neville, J. 

^wnpany — Director — Managing Direciw — Resignation of Office — Withdrawal 
hefore Accejttance — Vacation of Office — Articles of Association — Construction. 

In the absence of any provision making acceptance of resignation neces- 
sary, a managing director vacates his office on giving notice to the company 
of his resignation ; and he cannot withdraw his resignation without the 
consent of the company, even if, under the articles of association, the 
vacation of office is not to take effect unless the directors pass a resolution 
to the effect that the director has vacated his office. 

Motion by the plaintiff for an injunction to restrain the defen- 
dants, William Glossop, William W^inder Bulay, and Francis Watson, 
directors of the defendant company, William Glossop & Bulay, 
Limited, from excluding, or attempting to exclude, the plaintiff 
from the office of director or managing director of the defendant 
<jompany. 

Article 70 of the articles of association of the defendant company 
provided that the plaintiff should be one of the directors of the 
company ; article 71 provided that he should be one of the managing 
directors ; article 78 provided that he should not be liable to retire 
by rotation under the provisions therein contained, but that he 
should, subject to provisions contained in articles 84 and 85, con- 
tinue to act as aforesaid so long as he should be duly qualified and 
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should desire to act ; article 84 provided that the office of director 
should be vacated (inter alia) if by notice in writing to the company he 
resigned his office ; provided that the vacation of office should not 
take eflfect unless the directors should pass a resolution to the effect 
that the director had vacated his office, such resolution to be passed 
within six calendar months from the happening of the event 
whereby such director had vacated his office ; and article 85 pro- 
vided that the office of managing director should be vacated upon 
the happening of any of the contingencies mentioned in article 84 
whereby the office of director should be vacated. 

On 16 May, 1907, the plaintiff wrote a letter to the company 
resigning his office of managing director. On 28 May he wrote a 
letter to the company absolutely withdrawing his resignation. On 
24 May, when they had both letters before them, the directors met 
and passed a resolution declaring that the plaintiff had vacated his 
office, and they refused to recognise him either as director or 
managing director of the company. 

The plaintiff thereupon commenced this action, and now moved 
for an interlocutory injunction. At the hearing it was conceded on 
behalf of the defendant directors that the plaintiff had not vacated 
his office of director, and that he was still entitled to act as such. 

Waggett {Jenkins^ K.C., with him), for the motion : 

The letter of 16 May was merely an offer of resignation in 
accordance with article 84. Such offer could be withdrawn at any 
time before acceptance by the company. On 24 May there was no 
resignation before the board for them to accept. Article 84 gives 
an option to the company of accepting or refusing the resignation 
within six months. The plaintiff ought to have a similar option of 
withdrawing his resignation at any time prior to its acceptance by 
resolution of the board of directors. 

Gore-Browne, K.C.y and P. F. Wheeler, for the defendants : 

The office of managing director can be vacated at will, provided 
that notice of resignation is given in a proper manner : In re 
Gloucester, Aberystwith, and South Wales Railway, Maitland's Case 
[1868] (1), where the question is dealt with by Turner, L.J., at 

(1) 4 De O. M. & G. 769. 
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page 780 ; and Reg. v. Wigan Corporation [1885] (2). The resigna- 
tion cannot be withdrawn without the consent of the company : 
Finch V. Oakes [1896] (3). 

Under the articles the plaintiff continued to be managing director 
until the happening of a certain event, which was the notice of 
resignation in writing.to the company. He has done his part and 
brought his office to an end, and cannot withdraw. It was not a 
case of offer and acceptance. 

Neville, J. : This is a motion for a double purpose. The first ia 
to restrain the company and the directors, who are made defen- 
dants, from interfering with the plaintiff's right to act as a director 
of the company ; and secondly, to restrain them from interfering 
with his right to act as managing director. With regard to the 
first point, it is now admitted that what has occurred has not 
determined his office as a director of the company, and consequently 
to that extent the motion succeeds. 

Then the question that remains is whether the defendants were 
right in treating the plaintiff as having vacated his office of 
managing director in consequence of a notice sent by him in 
writing to the company begging the acceptance of his resignation 
of his office. That seems to me to depend entirely upon the proper 
construction to be put upon the articles of association of the com- 
pany; and I think the most material articles are both 84 and 85. 
I have myself no doubt that a director is entitled to relinquish 
his office at any time he pleases by proper notice to the company, 
and I think that his resignation depends upon his notice and is not 
dependent upon any acceptance by the company, because I do not 
think they are in a position to refuse acceptance. Consequently 
it appears to me that a director, once having given, in the proper 
quarter, notice of his resignation of his office, is not entitled to 
withdraw that notice ; but if it is withdrawn, it must be by the 
consent of the company properly exercised by their managers, who 
are the directors of the company. But, of course, that is always 
dependent upon what the contract is between the parties, and that 
has to be ascertained from inspection of the articles of association. 

(2) 14 Q. B. D. 908 ; 54 L. J. Q. B. 338 ; 52 L. T. 435 ; 33 W. R, 547 ; 49 
J. P. 372. 

(3) [1896] 1 Ch. 409 ; 65 L. J. Ch. 324 ; 73 L. T. 716 ; 60 J. P. 309. 
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Now, here, in the first place, I think that article 85, which declares 
that ''the office of managing director shall be vacated on the 
happening of any of the contingencies mentioned in clause 84 
hereof, whereby the office of director shall be vacated," reads in 
the whole of article 84, including the proviso to the last paragraph. 
I have therefore to consider whether a managing director giving 
notice to the company of resignation is entitled to withdraw that 
notice prior to the passing of a resolution by the directors that the 
director has vacated his office. Such resolution has to be passed 
within six calendar months from the happening of the event 
whereby such director has vacated his office. Now what is the 
event whereby a director vacates his office ? I think one of the 
events is by notice in writing to the company to resign ; and I 
think that upon such notice he has vacated his office, although by 
the proviso the effect of that vacation is not immediate, but is 
suspensory, and does not take effect until a resolution has been 
passed by the directors. But I do not think that that means the 
vacation is dependent upon the resolution by the directors. I 
think it means that the office is vacated upon the resignation, but 
that it does not take effect till something is done by the company 
which they may or may not elect to do. It seems to me that that 
is a different matter from saying that the director cannot vacate 
his office until such a resolution has been passed. 

The distinction no doubt is a fine one ; but it seems to me that 
if the contention of the plaintiff had been intended by the articles, 
the words that would have been used would have been of this 
nature : " if by notice in writing to the company he resigns his 
office and such resignation be accepted," instead of which the 
resignation of the office is made to be the vacation of the office, 
and the proviso is added to the effect that the directors may suspend 
the matter until they pass a resolution accepting his vacation. It 
seems to me, therefore, that with regard to the second part of the 
motion the plaintiff fails. 

Solicitors : Steavenson d Couldtvell, agents for Stickney d Barton 
Hull, for the Plaintiff. 
Jaques dt Co.y for Watson, Son d Smith, Bradford, for 
the Defendants. 

M.— VOL. XIV. 17 
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In re LONDON UNITED BREWERIES, LIMITED, 
SMITH V. THE COMPANY. 

1907, July 24. Nbtille, J. 

Company — Administration of Assets — Debenture-holders — Receiver and Manager — 
Bankruptcy of — Trustee — Funds in Court — Insufficiency of — Rigid to 
Indemnity — Order of Payment, 

In the case of the bankruptcy of the receiver and manager of a company 
who had incurred liabilities in carrying on the business of the company, 
where the funds in Court in a debenture-holders* action proved to be insuffi- 
cient to discharge the liabilities of the company : — 

Heldy that after taxation and pa3rment of the costs of realisation of the 
property an enquiry should be directed whether any, and what, debts and 
liabilities had been properly incurred by the receiver which were still out- 
standing, and that the funds should be dealt with in the order stated by 
Pearson, J., in Batten v. Wedgwood Coal and Iron Co. (1). 

Where the Court has appointed a receiver and manager who has incurred 
liabilities in the proper management of the estate, the Court will see that 
those creditors are satisfied either by the receiver or, in case he should be 
bankrupt, by payments out of the fund in Court direct to the creditors. 

Further consideration. 

This was a debenture-holders' action brought by holders of 
mortgage debentures of the company. On 18 December, 1904, on 
a motion for the appointment of a receiver, which was treated 
as the trial of the action, the usual order was made, accounts 
and enquiries were directed, and the plaintiff, J. F. Smith, was 
appointed receiver and manager of the company. J. F. Smith 
held first mortgage debentures of the company to the amount of 
240i. On 20 November, 1906, a receiving order was made against 
Smith on the petition of a private creditor. On 25 January, 1907, 
Smith was adjudicated a bankrupt, and on 30 January, 1907, 
G. B. Manley was appointed his trustee in bankruptcy. 

In the course of his management of the company's business 
Smith, in order to carry on the business, incurred debts amounting 
to about 1,400Z., and all the creditors proved in respect of these 
debts in the bankruptcy proceedings. Smith incurred the debts 
without the leave of the Court. 

On the passing of the bankrupt's final account the Master found 
a balance of 171/. 66. 8d. due from him, and this was paid into 
Court by his sureties, the Law Guarantee Society. The only other 
(1) 28 Ch. D. 317 ; 54 L. J. Ch. 686 ; 62 L. T. 212; 33 W. R 303. 
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assets of the company available for payment of the debts wais a sum 
of 789^. 10«. 6(2. in Court to the credit of the action, and arising out 
of the sale of the company's business. 

On the matter coming before the Master for further consideration, 
two sets of minutes were brought in, one by the plaintiffs other 
than the bankrupt and the other by his trustee in bankruptcy. 
These two sets of minutes were discussed, and the Master intimated 
that he could not approve of the payment out of the residue of the 
fund to the trustee in bankruptcy, and he ordered that the matter 
be referred to the Judge in Court for a decision as to how the funds 
were to be dealt with. 

Jenkins, K.C, and Gatey, for the plaintiffs other than the 
bankrupt : 

The question here is whether the receiver is entitled to an 
indemnity in respect of liabilities incurred by him in the course 
of his managership. If the receiver is in such a position that he 
cannot pay when sued, he loses his right of indemnity. If an agent 
incurs liability, he cannot recover from his principal until he has 
discharged the debt. A receiver is in the same position as an agent. 

Peterson, K.C., and Eustace Smith, for the trustee in 
bankruptcy : 

The receiver is entitled to an indemnity in respect of liabilities 
properly incurred. "Where there is an insufiBciency of assets the 
funds are applied in the order stated by Pearson, J., in Batten v. 
Wedgwood Coal and Iron Co. [1884] (1). The receiver is not to be 
treated as an agent for any particular party, but for all. The fact 
that he incurred these liabilities without the leave of the Court 
does not disentitle him to an indemnity: In re British Power, 
Traction, and Lighting Co., Halifax Joint Stock Banking Co. v. The 
Company [1906] (2). An enquiry should be directed whether, 
having regard to all the circumstances, the receiver was justified in 
incurring these liabilities without leave. 

Neville, J. : This is a debenture-holders* action, and unfortu- 
nately there seems good reason to believe that the funds realised in 

(2) 13 Mauson, 74; [1906] 1 Oh. 497; 75 L. J. Oh. 248; 94 L. T. 479; 54 
W. B. 387; 22 T. L. R 268. 

17 2 
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the course of the action will not be sufficient to discharge the 
liabilities incurred by the receiver and manager, who was appointed 
by the Court, and who failed to discharge ail the liabilities which 
he incurred, and subsequently became bankrupt. An account was 
brought in showing a balance due to the receiver in respect of bis 
receipts and payments, and that balance was paid over to him. 
The question that remains to be considered is how the balance of 
some 800Z. in Court is to be dealt with. Now I think I am bound to 
follow the rule laid down by Pearson, J., in 1884, which I believe 
to have been followed ever since, and that rule is as follows : that 
the order in which the assets under circumstances similar to these 
are to be applied is — first, in payment of the costs of the realisation 
of the property ; secondly, in paying the balance due to the receiver ; 
thirdly, the costs, charges, and expenses of the trustees of the deed; 
fourthly, the costs of the plaintiffs pari passu; and fifthly, the 
debenture-holders. Now it seems likely that the funds will not be 
sufficient to discharge the first two payments referred to in the 
judgment of Pearson, J. ; but with regard to the second, the balance 
due to the receiver, the matter stands in this way : The receiver 
has not paid certain liabilities which are alleged to exist, and he 
has become bankrupt. The trustee in bankruptcy has appeared 
before me and argued, in the first instance, that the balance, after 
payment of the costs of the realisation, ought to be paid to him, 
and secondly, that, if not, the creditors of the receiver, in respect 
of the liabilities properly incurred by him as manager, ought to be 
discharged in the same order as the balance due to the receiver 
would have been discharged had he discharged his obligations. 
"With regard to the position of the trustee for the receiver — who, as 
it appears to me, has been made a defendant as representing a 
bankrupt debenture-holder, and therefore is not entitled except 
entirely at his own risk to appear and argue the case on the part of 
the receiver or himself — I say nothing about that. I think in all 
probability it will be proved to be wholly immaterial. But I think 
that, whether the point was argued on behalf of the trustee of the 
receiver or not, the Court is bound to see that the funds are duly 
applied. I think that where the Court has appointed a receiver 
who has incurred liabilities in the proper management of the estate 
which was given to him to manage the Court will see that those 
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creditors are satisfied either by the receiver, or in case the receiver 
should be a bankrupt, or there should be any other reason making it 
advisable that the payments should be made direct to the creditors, 
out of the funds in Court. It has been said that this would put the 
creditors of the receiver in a better position than the receiver 
himself; but I think that is not so. It seems to me that, in direct- 
ing the enquiry that I am going to direct with a view to payment 
to the creditors after the discharge of the costs of realisation, I shall 
be putting the creditors in precisely the same position that they 
would have been in had the receiver paid them and then come for 
his indemnity against the estite. I cannot see that the estate is 
any the worse off because the payments are made direct to the 
creditors instead of through the receiver to the creditors. I think 
that the Court will see that those who properly gave credit to the 
receiver, who was managing under the authority of the Court, have 
their debts discharged so far as the Court has funds in its hands. 

It seems to me, therefore, that the order that I ought to make on 
the present application is to tax and pay the costs of the realisation 
of the property, then to direct an enquiry whether any, and what, 
debts and liabilities have been properly incurred by the receiver 
which are still outstanding, and reserve further consideration. I 
think that further consideration had better be taken in chambers. 

Solicitors : Skewes-Cox, Nash dk Co,, for the Plaintiffs other than 
Bankrupt. 
Beauinont, Son d: Rigden, agents for Beaumont dk 
Bright, Maldon, for the Trustee in Bankruptcy. 
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DAWSON V. BRAIME'S TADCASTER BREWERIES, 

LIMITED. 

1907, June 20. Kekewich, J. 

Company — Brewery Company — Debenture Trust Deed — Licensed Premises — (7om- 
pensation/fir Non-reneuml of Licence — Investment — Purchase of other Licensed 
Premises, 

A debenture trust deed of a brewery compauy provided that, until the 
security became enforceable, the trustees might sell and convert, or concur 
in selling and converting, the mortgaged property, and should hold the 
capital moneys arising therefrom upon trust to lay out the same in the 
purchase of other property suitable for the purposes of the company. 

Compensation having been paid for refusal to renew the licence of part 
of the mortgaged premises : — 

Heldf that the compensation money was capital money arising under the 
trust deed, and might be applied in the purchase of other licensed premises. 

Noakes v. NoaJces & Co, (1) followed. 

Adjourned summons. 

The plaintififs were trustees of a trust deed on behalf of the 
debenture- holders in the defendant company. Part of the property 
comprised in the deed consisted of the Lord Nelson inn, Knares- 
borough. The licensing authority, in pursuance of the power 
conferred upon them by the Licensing Act, 1904, had refused to 
renew the licence, and had thereupon assessed the amount of the 
compensation, which the trustees agreed to accept. The company 
desired the trustees to invest the compensation money in the 
purchase of other licensed premises to be held by the company for 
the purpose of its business, and this the trustees were willing to 
do, but they doubted whether they had the power, and this 
summons was taken out by them to determine the question. 

Clause 17 of the trust deed provided as follows : " At any time 
before the security hereby constituted becomes enforceable the 
trustees or trustee may upon the application and at the cost of the 
company do or concur in doing all or any of the things following, 
that is to say : — 

" (1) May sell and convert or concur in selling and converting 
all or any of the mortgaged premises in the same manner as they 
or he could do if the primary trust for conversion had then arisen. . . . 

(1) AnU, p. 28 ; [19071 1 Oh. 64 ; 76 L. J. Ch. 151 ; 93 L. T. 606 ; 71 J. P. 
130 ; 23 T. L. B. 16. 
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" (7.) Generally may act in relation to the mortgaged premises 
in such manner as the trustees or trustee may think expedient and 
may concur in any other dealing with the mortgaged premises not 
hereinbefore provided for. . . ." 

Clause 18 provided that the trustees should hold all net capital 
moneys arising under the last preceding clause upon trust to lay 
out the same, if they should think fit, in, inter alia, the purchase of 
other property suitable to be held for the purposes of the company. 

The summons asked for a declaration that the compensation 
money was held by the trustees as capital money arising under 
clause 17. 

P. F. Wheeler y for the trustees : 

Having regard to the decision in Lata Guarantee and Trust 
Society v. Mitcham and Cheam Brewery Co, [1906] (2), the trustees 
have some doubt whether they have power to deal with this money 
in any other way than by investing it in trust securities. They 
are willing to invest it in the purchase of other licensed premises 
if they have power to do so. The question is whether these are 
capital moneys under clause 17 of the trust deed. That clause 
only refers to voluntary acts. The mere acceptance of the com- 
pensation money by the trustees is not an act or dealing with 
the mortgaged premises within the meaning of that clause. 

P. 0. Lawrence, K.C., and Frank Russell, for the company : 

The company admit that these moneys are payable to the 
trustees, but desire that they may be invested in the purchase of 
other licensed premises if that can be done. There is no clause in 
this trust deed giving power to adjust and compromise, as there 
was in Noakes v. Noakes dc Co. [1906] (1), but sub-clause 7 of clause 
17 is very similar to a clause in the deed in that case. At any 
rate, these moneys are capital moneys arising under clause 17. 
The case of Laio Guarantee and Trust Society v. Mitcham and 
Cheam Brewery Co. (2) only decided that the compensation could 
not be used for redemption of the trust security, and not that it 
could not be used for purposes authorised by the trust deed. 

(2) [1906] 2 Oh. 98; 15 L. J. Ch. 556; 94 L. T. 809; 54 W. B. 551 ; 22 
T. L. E. 499. 
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Kbkbwich, J. : The question in this case was not touched upon 
in the case of Law Otiarantee and Trust Society v. Mitcham and 
Cheam Brewery Co. (2). I say was not touched upon, because, 
although there are some words in the judgment in that case which, 
read alone and apart from the context, might be taken as express- 
ing an opinion as to the use to which the money might be applied, 
the only question before the Court in that case was whether the 
money belonged to the mortgagor or mortgagee. There was no 
discussion upon any other question, and any language used with 
regard to dealing with the money had reference only to the right 
to the money as between mortgagor and mortgagee, and must be 
treated as not applying to the question what they were to do 
with the money. 

In this case the point arises under similar circumstances to those 
in the case just referred to ; but here the question is not what the 
trustees are to do with the money, but whether they may invest it 
in the purchase of other licensed premises to be conveyed to the 
trustees and held by them subject to the trusts, powers, and pro- 
visions of the trust deed. Whether that can be done depends 
entirely on the construction of the trust deed, and particularly 
clause 18. [His Lordship read the clause, and continued :] Now, 
amongst the objects to which the trustees may devote capital 
moneys is the purchase of other licensed premises. If, therefore, 
the moneys in question are capital moneys arising under the last 
preceding clause, then the trustees are at liberty to do what the 
company wishes them to do. Under sub-clause 1 of clause 17, the 
trustees *^ may sell and convert or concur in selling and converting 
all or any of the mortgaged premises in the same manner as they 
. . . could do if the primary trust for conversion had then arisen." 
That refers to the earlier trust in the deed specifying the duties of 
the trustees when the floating charge is put into operation. Have - 
the trustees sold and converted, or concurred in selling and con- 
verting, the particular premises in question ? It is said on behalf 
of the trustees that they have done nothing ; that these premises 
have been converted against their will, and that they have not 
been parties to the transaction in any way ; that the Legislature 
has intervened, and has insisted that some part of their property 
shall be sold — that is, shall be surrendered or given up in 
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consideration of a certain sum of money to be ascertained in the 
manner prescribed by the Legislature; that the trustees stood 
aside and did not consent, and that now they have to take the money 
which the Legislature has provided for them. Is that selling and 
converting, or concurring in seUing and converting ? When the 
Court comes to the conclusion that there is in an instrument a 
casus omissus, then the Court is bound to adopt that conclusion, 
regardless of consequences. But if the Court finds that parties to 
a contract have contemplated money coming in a particular way, 
and money has come in by some other method, but of a like 
character, then the Court is justified in saying that here is not a 
casus ornissus, but that the words of the contract may be fairly 
applied to the case in hand. That is what has happened in this 
case. In Law Guarantee and Trust Society v. Mitcham and Cheam 
Brewery Co, (2), I instanced the cases of a purchase under the 
Lands Clauses Act or Michael Angelo Taylor's Act, and said that 
a purchase under those Acts was very similar to what was done 
under the Licensing Act, 1904. At the same time I said that it 
was never safe to trust analogies too far, and on reflection I am 
inclined to think that the analogy is not sufficiently close. The 
trustees in the present case have been compelled to sell part of 
their property. But, even so, are they not the vendors ? They 
have been actors in the drama, and their property has been sold. 
I do not think it is straining the language of the trust deed to say 
that they have sold and converted, or concurred in selling and 
converting, the premises ; and if so, the money coming from the 
sale and conversion is capital money in their hands arising under 
the last preceding clause within the meaning of clause 18. That 
gets over or gives the go-by to the objection which I entertain to 
calling in aid the provisions of sub-clause 7 of clause 17 of the 
trust deed. The words of that sub-clause are very wide. I do not 
say that they would not cover the present case, nor do I wish to 
prejudice that question if it should arise on any future occasion, 
but I think that there would be more difficulty in saying that this 
money has arisen from any act or dealing of the trustees within 
the meaning of that sub-clause than there is in saying that it has 
arisen under sub-clause 1 ; and I think that in the present case 
it would be safer and better not to rely upon sub-clause 7. 

M. — VOL. XIV, 18 
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I ought not to omit to say that I am really in eflfect following 
Noakea v. Noakes d Co. (1), although in that case there was a 
clause for settling, adjusting, and compromising all accounts, 
questions, claims, and demands relating to the mortgaged pre- 
mises — a clause which is wider than many clauses of that nature. 
I have not the slightest doubt that the decision in that case was 
right; and though I have not had to deal with the particular 
language of that case here, I entirely agree with that decision. 
There will therefore be a declaration that this is capital money 
arising under the trust deed. 

Solicitors : Fields Roscoe dk Co., agents for Taylor, Jeffeiy d- 
Jesaop, Bradford, for the Trustees. 
liauie, Johnstone d- Co., agents for liainsden, Sykea 
d liamsden, Huddersfield, for the Company. 
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In re S., Ex pakte PEAK HILL GOLDFIELD, 

LIMITED. 

1907, July 31. BiOHAM, J. 

Bankruptcy — Practice — Application to Set Aside Bankruptcy Notice — Petition in 
Bankruptcy — Costs — Set-off, 

It is not the practice in bankruptcy to set off costs which form part of 
the petitioning creditor's debt against a debt due from the petitioning 
creditor to the debtor, even though the latter happen to be in the nature 
of costs. 

Motion. 

On 21 March, 1907, a bankruptcy notice was issued by the 
company against the debtor, G. D. S., and on 11 April, 1907, the 
debtor applied to have the notice set aside on the ground that he 
bad a counterclaim, cross-demand, or set-off against the company 
which he could not set up in the action in respect of the judgment 
which formed the basis of the notice. This application was dis- 
missed with costs, which were taxed and allowed at the sum of 
121. 198. 2d. 

On 21 May, 1907, the company presented a petition in bank- 
ruptcy against the debtor, and on 6 June, 1907, this petition was 
dismissed with costs. The taxed costs of this petition amounted to 
the sum of 191. Is. 4td. The company asked that the 122. 198. 2d. 
should be set off against these costs. This the Registrar refused to 
do. The company then brought the matter before the Taxing 
Master, and finally on 13 July, 1907, they served objections to the 
allowance of the bill of costs of the petition on the ground that 
they were entitled to the set-off. These objections the Taxing 
Master overruled on the ground that the 122. 198. 2d. formed part 
of the company's debt on which they based their petition, and that 
such a set-off was against the practice of the Bankruptcy Court, 
and that if such a practice were once admitted it might affect the 
amount of a petitioning creditor's debt, and might also prejudice 
the rights of other creditors. 

The company now moved for an order that their objections 
might be allowed, and that the matter might be referred back to the 
Taxing Master to vary his allocation accordingly. 

U. — VOL. XIV. 19 
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WIdnney, for the company : 
Where two sets of costs have been incurred in proceedings in 
bankruptcy between the same parties, one set of costs should be set 
oflf against the other. In Bryon v. Metropolitan Saloon Omnibus 
Co. [1859] (1) the circumstances were similar to those in the 
present case, and in that case the set-off was allowed. 

HanseU, for the debtor : 
The Taxing Master has made it clear that it is not the practice 
in bankruptcy to set off costs given to a debtor against costs given 
to a petitioning creditor. Even in common law proceedings such a 
set-off is not allowed : Barker d Co. v. Hemming [1880] (2). The 
costs of an appeal in bankruptcy cannot be set off against the 
costs of an appeal from a County Court : In re Adams, Ex parte 
Griffin [1880] (3) md In re Bassett, Ex paHe Lewis [1895] (4). 

BiGHAM, J. : I have here the objections and the Taxing Master's 
answer. He states that it is not the practice to allow such a set- 
off as is here claimed, and gives his reasons. It is sufficient for me 
to say that I accept the statement of the Taxing Master as to the 
practice, and that I feel bound to act upon it. I cannot therefore 
make the order asked for by the company. 

Solicitors : Stephenson, Harivood, Henderson d Witt, for the 
Company. 
Wild d' Co. for the Debtor. 

(1) 4 Brew. 546; 28 L. J. Ch. 79d; 7 W. E. 423. 

(2) 5 Q. B. D. 609 ; 43 L. T. 678. 

(3) 14 Ch. D. 37 ; 49 L. J. Bk. 28 ; 42 L. T. 704 ; 28 W. B. 714. 

(4) [1896] 1 Q. B. 219 ; 65 L. J. Q. B. 144 ; 73 L. T. 736 ; 44 W. R. 240. 
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In re MAYNE. 
1907, July 81. BiGHAM, J. 

Bankruptcy — VosU — I'rustee in Bankruptcy — Creditor — Dividend — Cvets against 
the Creditor — Right of Trustee to Retain Sufficient out of the Dividend to Meet 
the Costs — Practice. 

Where the creditor of a bankrupt has costs given against hiin in pro- 
ceedings brought by him against the trustee in bankruptcy, the trustee is 
entitled to retain sufficient out of the dividend due to the creditor on the 
amount he has proved for against the bankrupt's estate to meet those 
costs. 

Motion on behalf of the Official Beceiver and trustee of the estate 
of the bankrupt asking for a declaration that he was entitled to 
retain the dividend payable upon a proof of debt sworn 10 May, 
1907, for ISO/., and admitted to rank for dividend by the trustee as 
security for taxed costs ordered to be paid by the creditor to the 
trustee. 

On 8 April, 1900, a petition was presented against the bankrupt, 
upon which a receiving order was made on 6 October, 1901. On 
14 October, 1901, he was adjudicated bankrupt, and on 31 October, 
1901, an order was made for the summary administration of his 
estate under section 121 of the Bankruptcy Act, 1883. No other 
trustee having been appointed by the creditors, the Official Beceiver 
became, by virtue of his office, trustee of the bankrupt's estate. 

On 18 November, 1901, Lady Oxenden tendered a proof for the 
sum of 1,505{. Is. 2d., which proof was rejected by the trustee on 
24 July, 1906, upon the ground that he was not satisfied that 
anything was due over and above the sum of 300Z. which had 
already been received by Lady Oxenden under a charge which she 
claimed upon certain assets in the hands of the trustee. 

Lady Oxenden appealed, and on 3 December, 1906, Bioham, J., 
dismissed her appeal, with costs to be paid to the trustee or his 
solicitors out of her separate estate, with liberty to apply for 
payment out of any property which might be subject to restraint 
upon anticipation. The taxed costs of the trustee under this order 
amounted to the sum of 81Z. 2^. ^d. 

Lady Oxenden appealed against the order of Bigham, J., and 
paid into Court the sum of 20Z. as security for the costs of the 
appeal. The appeal came before the Court of Appeal on 12 April, 

19 2 
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1907, and was dismiBsed, with costs to be paid by Lady Oxenden to 
the trustee out of her separate estate, with liberty to apply for 
payment out of any property which was subject to restraint on 
anticipation ; and it was further ordered that the sum of 20Z. paid 
into Court should be applied towards payment of the trustee's 
costs, and that the order should be without prejudice to any fresh 
proof which Lady Oxenden might tender in respect of amounts 
included in the proof other than those dealt with by the Court of 
Appeal, or by the order of Bioham, J. The taxed costs of the 
trustee in respect of this appeal amounted to the sum of 861. 8a. 4d., 
which, after deducting the 20!., left the sum of 162. Ss. 4td. due to 
the trustee in respect thereof. This sum, together with the sum 
of 81Z. 28. 4:d. amounted in all to the sum of 47!. lOs, 8d. 
' On 9 April, 1907, Lady Oxenden assigned the whole of her 
interest in the bankrupt's estate to her solicitors to secure the costs 
already incurred or to be incurred in the prosecution of the 
appeal. 

The dividend payable on the 1802. was estimated to amount to 
about 25Z.y and the point now to be decided by the Court was 
whether the trustee was entitled to retain this sum as security for 
the costs incurred by him. 

Hansell, for the trustee : 

This case is governed by In re Leeds and Hanley Theatres oj 
Vaiieties, Limited, Ex paHe Consolidated Exploration and Finance 
Co, [1904] (1), where it was held that the dividend could be retained, 

Tindale Davis, for the assignees : 

The dividends are moneys in the hands of the trustee, and not 
debts due from him, and they cannot be attached in any way : 
ProtU V. Gregory [1889] (2), The costs cannot, therefore, be set 
oflf against such dividends. Furthermore, these dividends are 
payable to the assignees, while the costs are owing by Lady 
Oxenden. The trustee is not entitled to retain the dividends in 
this case. 

(1) [1904] 2 Ch. 45 ; 73 L. J. Ch. 553; 52 W. E. 506. 

(2) 7 MoiTell, 1 ; 24 a B D. 281; 59 L. J. Q. B. 118; 61 L. T. 696; 38 
W. E. 204. 
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BiGHAM, J. : It is sufficient to state the facts of this case to show 
that the claim of the trustee in bankruptcy is well founded. Lady 
Oxenden only assigned whatever might be due to her from the bank- 
rupt's estate, and it now appears that she owes the estate more than 
is due to her from it. All that the trustee owes is the difference, if 
any, between the dividend payable on the amount proved to be 
owing to Lady Oxenden and the costs given against her. The 
trustee is entitled to retain the dividend, or so much of it as is 
required to meet the costs. 

Solicitors: Adams dt Adams, for the Trustee in Bankruptcy. 
Dyson dk Co., for the Assignees. 



JOHNSON V. PICKEEING (NOETON, Claimant). 

1907, October 14. C. A. Plbtchbb Moulton, Pabwbll, and 

Buckley, L.JJ. 

Bankruptcy — Sheriff — Execution — Writ of FL fa. — Money or Bank Notes 
hdonying tit Judgment Debtor — Right to Seize — Death of Jutfginent Debtor — 
Judgments Act, 1838 (1 <«? 2 Vict. c. 110), «. 12. 

The right of a sheriff under section 12 of the Judgments Act, 1838, to 
seize by virtue of a writ of fi, fa. money or bank notes belougiDg to an 
execution debtor can only be exercised during the lifetime of the debtor. 

A sheriff, under a writ of fi, fa., seized the goods in the house of the 
execution debtor. On the day after the seizure the debtor received a sum 
of money in bank notes and placed it in a drawer in the house. The 
debtor soon afterwards died, and his widow, finding the money, took it to 
her solicitors. Subsequently the sheriff, having sold the goods in the 
house, but having never had any knowledge of the existence of the sum of 
money, went out of possession. Two days later an order was made under 
section 125 of the Bankruptcy Act, 1883, for the administration of the 
debtor's estate. On an interpleader issue to determine whether the sum of 
money, which remained in the hands of the solicitors to abide the order of 
the Court, was the property of the execution creditor or the trustee under 
the administration order : — 

Held, that, as the sheriff did not seize the money in the lifetime of the debtor, 
the money was the property of the trustee as against the execution creditor. 

Decision of Lawbance, J. (1), reversed. 

Appeal from the jadgment of Lawrance, J., on an interpleader 
issue. 

(1) Ante, p. 191 ; [1907] 2 K. B. 437; 76 L. J. K. B. 904 ; 97 L. T. ol6. 
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The following was the agreed statement of facts : 

On 19 September, 1906, Johnson, the execution creditor, obtained 
judgment against Pickering for 9,542Z. 7s. and 6/. 68. costs. 

On 12 November, 1906, a writ of fi. fa. was delivered to the 
Sheriff of Yorkshire, and on 18 November, 1906, the sheriff, in the 
execution of the writ, went into possession at Heathfield, Garforth, 
the residence of Pickering, the judgment debtor, and seized the 
goods of Pickering then in and upon the premises. 

On 14 November, 1906, the judgment debtor received at Wake- 
field about 400Z., the proceeds of some sheep belonging to and sold 
by him on that day at Wakefield market, and also the sum of 210f., 
the proceeds of a cheque drawn by him on his account with the 
Lancashire and Yorkshire Bank, which cheque was cashed and the 
proceeds handed to the judgment debtor on 14 November, 1906, by 
his secretary. * The sheep were not at Heathfield at or after the 
time when the sheriff went into possession. The judgment debtor, 
after making certain payments, placed 895/. in notes, balance of the 
said moneys, in a drawer in his bedroom at Heathfield on his return 
there. The judgment debtor died suddenly on 21 November, 1906. 
After the death of the judgment debtor his widow discovered the 
895Z. in the drawer, and on 22 November, 1906, took the same to 
Messrs. Ford and Warren, her solicitors, and the solicitors of her late 
husband, without the knowledge of the sheriff's officer, who was in 
possession at the house. 

On 14 December, 1906, an order was made under section 125 of 
the Bankruptcy Act, 1888, for the administration of the estate of 
the judgment debtor in bankruptcy on a creditor's petition pre- 
sented on 22 November, 1906, and on 27 December, 1906, the 
claimant Norton was appointed trustee under the order, and his 
appointment was duly certified by the Board of Trade on 81 
December, 1906. 

The sheriff went out of possession at Heathfield, Garforth, on 12 
December, 1906, having then realised and sold the furniture and 
effects therein. 

Messrs. Ford and Warren now held the 895Z. to abide the order of 
the Court. On its coming to the knowledge of the sheriff that the 
8952. was in the hands of Messrs. Ford and Warren, he took out an 
interpleader summons, on which an order was made on 24 January, 
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1907, that, Messrs, Ford and Warren agreeing to hold the 895/. in 
their hands to abide farther order, the parties should proceed to 
the trial of an issue in the High Court, in ^hich the claimant 
Norton should be plaintiff, and Johnson, the execution creditor, 
defendant, and that the question to be tried should be whether the 
sum of 895i. in the hands of Messrs. Ford and Warren was the pro- 
perty of the claimant as against the execution creditor. 

In the interpleader issue the plaintiff affirmed, and the defendant 
denied, that the 895Z. was the property of the plaintiff as trustee 
under the administration order under section 125 of the Bankruptcy 
Act, 1883, of the estate of Pickering, deceased (the judgment debtor), 
as against the execution creditor, the defendant. 

Lawrance J., gave judgment for the execution creditor. 

The trustee appealed. 

Tindal Atkinson, K,C., and Longstaffe, for the trustee : 

The trustee is entitled to this sum of money as against the execu- 
tion creditor. Goods of an execution debtor were at common law 
bound from the date of the teste of the writ ; and now by section 26, 
sub-section 1 of the Sale of Goods Act, 1898, which supersedes 
section 16 of the Statute of Frauds (29 Car. 2, c. 8), and section 1 
of the Mercantile Law Amendment Act, 1856, they are bound from 
the date of the delivery of the writ to the sheriff. And the making 
of an order for the administration of the debtor's estate under sec- 
tion 125 of the Bankruptcy Act, 1888, does not prevent the title of the 
execution creditor, so far as goods are concerned, from relating back 
to the date of the delivery of the writ: Hasluck v. Clark [1899] (2). 
But the law as to goods of an execution debtor is not applicable to 
money of the debtor. Money was never subject to execution under 
a writ of fi.fa. until the Judgments Act, 1838, the reason being that 
it is not saleable. The effect of section 12 of that Act is that the 
sheriff has the power and the duty to seize money of the debtor if 
it is necessary for the purposes of the execution. He may and shall 
seize and take any money of the execution debtor, and may and 
shall pay it to the execution creditor. On the true construction of 
the section the power to seize must be exercised before any right to 

(2) 6 Manson, 146; [1899] 1 Q. B. 699; 68 L. J. Q. B. 486; 30 L. T. 454; 
47 W. E. 471. 
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the money accrues to the execution creditor. Here there was no 
seizure of the money. The money was not in the house at the time 
when the sheriff indicated his intention to seize the furniture and 
effects in the house. And, even if it had been, the act of taking a 
chair or table, in the name of all the furniture in a house, does not 
cover money in a drawer any more than it would cover money in 
the pocket of the debtor if he was in the house. If the sheriff had 
a right to seize the money when it was brought on the premises, his 
right to seize it or to claim it came to an end when it was removed 
from the premises, or at any rate when he withdrew from possession. 
Money seized under a^./a., under section 12 of the Judgments Act, 
1888, is not the execution creditor's until it has been actually 
handed over to him. This money, therefore, remained the property 
of the debtor, and devolved on the trustee under the administration 
order. The learned Judge thought that the money, being placed in 
a drawer which was in the possession of the sheriff, was thereby 
itself placed in the possession of the sheriff ; and he based his judg- 
ment on South Staffordshire Waterworks v. Sharman [1896] (8). 
But the sheriff never indicated an intention to seize this money, and 
a mere entry on premises does not constitute a seizure : Gladstone 
V. Padwick [1871] (4). Section 26, sub-section 1 of the Sale of 
Goods Act, 1898, has no application to this case ; for by section 62, 
sub-section 1, the term " goods " excludes money. 

Kemp, K.C.f and E. Sliortt, for the execution creditor : 

These bank notes were actually seized and taken by the sheriff 
under section 12 of the Judgments Act, 1888. The sheriff, 
when he went into possession, seized everything in the house, 
including the drawer in which the judgment debtor afterwards 
placed the notes. The sheriff was then still in possession, and the 
judgment debtor, by placing the notes in an article which was in the 
possession of the sheriff, placed the notes themselves in the posses- 
sion of the sheriff. After that no one had a right to remove the notes 
as against the execution creditor. The judgment of Lawrance, J., 
ought to be aflSrmed on the ground that there was an actual 
seizure: Gladstone y. Padwick (4). Secondly, an actual seizure is 

(3) [-1896] 2 Q. B. 4*4 ; 65 L. J. Q. B. 460 ; 74 L. T. 761 ; 44 W. E. 653. 

(4) L. R. 6 Ex. 203 ; 40 L. J. Ex. 154; 25 L. T. 96 ; 19 W. R. 1064. 
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not necessary. At common law goods of an execution debtor were 
bound from tbe teste of the writ, but section 16 of the Statute of 
Frauds said that no writ of /?. fa. should bind the property in the 
goods but from the date of the delivery of the writ to the sheriff. 
Tbe rule then with regard to all property seizable at common law 
was that the property was bound from the time when the sheriff had 
the right to seize, and that an actual seizure was not necessary. 
But money and bank notes were not seizable at common law. In 
that state of things the Judgments Act, 1888, was passed, section 12 
of which empowers the sheriff to seize money and bank notes of the 
execution debtor. The object of the Act clearly was to make money 
and bank notes seizable as goods were: Collingridge v. Paxton 
[1851] (5). There is no ground for contending that the right of the 
execution creditor is different with regard to the two classes of 
things seizable — viz., things seizable at common law and things 
seizable under the statute. The execution creditor therefore had a 
right to these notes without any actual seizure, and his right was 
not defeated by the making of the administration order: Hasluckv. 
Clark (2) and Woodland v. FuUer [1840] (6). Section 12 of the Judg- 
ments Act, 1888, has not been modified either by the repealed 
section 1 of the Mercantile Law Amendment Act, 1856, or by 
section 26 of the Sale of Goods Act, 1898. The Sale of Goods Act 
deals with goods only, and does not apply to money or bank notes. 
It repeals section 16 of the Statute of Frauds and substitutes a 
fresh provision with regard to goods, but it does not substitute any 
fresh provision with regard to money and bank notes. Money and 
bank notes, therefore, are now bound from the teste of the writ. If, 
on the other hand, bank notes are goods within the definition of 
*' goods " in section 62 of the Sale of Goods Act, there is no question 
but that they are bound from the deUvery of the writ to the sheriff. 

[Fabwell, L.J. : Should not section 12 of the Judgments Act, 
1888, be construed as limiting the right to seize the debtor's money 
to the debtor's lifetime ?] 

The section covers money belonging to the debtor or his estate at 
the time when the right to seize arises. The notes, having been on 

(5) 11 C. B. 683 ; 2 L. M. & P. 634 ; 21 L. J. C. P. 39 ; 16 Jur. 18. 

(6) 11 Ad. & E. 859 ; 3 P. & D. 570 ; 9 L. J. Q. B. 181 ; 4 Jur. 74?. 
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the premises during the levy, were subject to the sheriff's right to 
seize them, and, when he claimed them for the execution creditor, he 
was entitled to them. 



Tindal Atkinson, K.C., in reply : 

In the case of goods there is an inchoate right which can be made 
effective by seizure. In the case of money and notes there is no 
right at all till seizure. Here the sheriff never seized the notes, and 
the making of the administration order created a right to the notes 
in a third party. Section 12 of the Judgments Act, 1888, should be 
construed as referring to the money and notes of a living debtor, 
and therefore the sheriff's right to seize or claim the notes came to 
an end with the death of the debtor. 

Fletcher Moulton, L.J. : The circumstances under which the 
question in this case arises are peculiar. They are plainly set 
forth in the agreed statement of facts, and I need not state them 
further. 

The first point taken before us on behalf of the respondent is that 
there was an actual seizure by the sheriff of this money, which was 
placed in a drawer on premises where the sheriff was in possession 
and which was subsequently removed therefrom. In my opinion, if 
an actual seizure of the money is the critical point in this case, 
there was no actual seizure by the sheriff. At the time when the 
seizure of the goods was made the money was not on the premises, 
and the sheriff never, while he was on the premises, knew of its 
existence, and he did no act which could be called a seizure or which 
in any legal sense answers that term. But the decision of this case 
does not, in my opinion, turn on the special circumstances under 
which this money was brought on to the premises and was removed 
therefrom. It turns, I think, on broader considerations based on 
statutes which regulate the effect of execution hy Ji.fa. In my 
opinion, the statutes relating to Ji.fa. fall into two Unes — the one 
relating to goods and the other to money, and choses in action. The 
first line of statutes relates to execution on goods, and marks suc- 
cessive modifications of the original common law rules as to the 
effect of execution hyji.fa. At common law the suing out of a writ 
of fi, fa. bound all the goods of the execution debtor within the 
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baili\vick of the sheriff to whom the writ was addressed — that is, it 
affected them so that the execution debtor could not dispose of them 
BO as to defeat the rights of the execution creditor ; and it so bound 
them from the date of the teste of the writ. This was found to 
work inconveniently, and the Statute of Frauds, by section 16, 
made an alteration in the rule and provided that the binding of the 
^oods was to date only from the delivery of the writ to the sheriff. 
Subsequently this was modified by section 1 of the Mercantile Law 
Amendment Act, 1856. These provisions were, however, swept 
away by the Sale of Goods Act, 1893, and section 26 of that Act 
fixes the rule as to the effect of Vkji.fa. on the goods of the execution 
debtor, and makes the binding of the goods date from the delivery 
of the writ to the sheriff. There is a protection clause in favour of 
persons who acquh-e a title to the goods in good faith and for valu- 
able consideration without notice of the writ to which I need not 
refer. But neither at common law nor under any Act of Parliament 
previous to the Judgments Act, 1888, were money or things in 
action seizable under a /t./a. That Act, by section 12, enacted as 
follows : " by virtue of any writ of fieri facias to be sued out of 
any superior or inferior Court after the time appointed for the 
commencement of this Act, or any precept in pursuance 
thereof, the sheriff or other oflScer having the execution hereof 
may and shall seize and take any money or bank notes, 
(whether of the Governor and Company of the Bank of England, or 
of any other bank or bankers,) and any cheques, bills of exchange, 
promissory notes, bonds, specialties, or other securities for money, 
belonging to the person against whose effects such writ of fieri 
facias shall be sued out ; and may and shall pay or deliver to the 
party suing out such execution any money or bank notes which 
shall be so seized, or a sufficient part thereof." The section goes 
on to say that the sheriff may and shall hold any cheques or other 
choses in action which shall be so seized, and may sue for the 
recovery of the sums secured thereby, and pay over to the party 
suing out the writ the money so recovered, or such part thereof as 
shall be sufficient. It is to be observed that there is nothing in 
the language of this section which refers to the rules then in force 
at common law or by statute applying to goods seized in execution. 
Nothing in the section says that money so seized is to be treated as 
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being on the same footing as goods, but a new and distinct duty is 
imposed on the sheriff, and a new and distinct power is given to 
him to seize money and the other choses in action specified in the 
section if he deems it requisite for the purposes of the execution. 
I have come to the conclusion that the object of the section — which, 
I think, is to be got from the words used — is that the sheriff may 
seize these things, and after he has seized them may exercise the 
remedial powers conferred by the section. I can find in the section 
no suggestion of anything analogous to the binding of goods 
seizable in execution from the teste of the writ as at common law, 
or from the delivery of the writ to the sheriff as under the Statute 
of Frauds or other statutes. The Legislature elected to treat 
money by itself by a separate enactment which is embodied in this 
section, and which has never been changed. Until the sheriff 
seizes the money I think there is no right or claim or lien, by 
whatever name it ought to be called, binding the money, as there 
is in the case of goods. In the present case the sheriff did not 
hear of the existence of the sum of money in the drawer till after 
the death of the judgment debtor. I think it must be taken from 
the agreed statement of facts that as soon as the sheriff knew of 
its existence he claimed it, and no doubt if at that time the judg- 
ment debtor had been still alive, then, inasmuch as the money was 
within the sheriff's bailiwick, it should have been given up to hira, 
and it would have been his duty to exercise the powers conferred on 
him by the section. The judgment debtor, however, was dead 
before the sheriff made any claim, and an order for the adminis- 
tration of his estate among his creditors had been made under 
section 125 of the Bankruptcy Act, 1888. I am satisfied, after the 
decision in Hasluck y. Clark (2), that the property to be divided 
among the creditors of a deceased debtor under that section is the 
property which was in the possession of the deceased, but subject 
to any rights or charges of other persons affecting it. If I thought 
that an actual charge or claim existed in this case by virtue of the 
Act of 1888 and the Ji. fa., 1 should be of opinion that the conten- 
tion of the respondent was right, and that we were obliged to 
regard the property to be administered under the order as being 
the property which was in the possession of the deceased diminished 
by this claim of 8952. But, as I have said, in my opinion the right 
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in the case of money only arises on seizure, and the right to seize 
appears to me to die with the death of the execution debtor. 
Section 12 authorises the sheriff to seize money belonging to the 
execution debtor, but when the debtor is dead the money does not 
belong to him as a person, but forms part of his estate ; and I do 
not think that money belonging to his executrix adequately answers 
the language of the section. When the administration order was 
made it was too late for the sheriff to do the act of seizing. So 
the money in question is part of the estate just as if the sheriff 
had never heard of it and had never attempted to exercise any 
power over it, and it belongs to the trustee in the administration. 
The appeal must therefore be allowed. 

Fabwell, L.J. : I agree. I think there can be no doubt, since 
the decision in Hasluck v. Clark (2), that the estate of a deceased 
debtor which can be administered under section 125 of the Bank- " 
ruptcy Act, 1883, is the property which belongs to him, subject to 
all subsisting charges and rights. The sole question is whether, in 
the circumstances of this case, the statutory power given to the 
sheriff by section 12 of the Judgments Act, 1838, to seize in 
execution the money of a judgment debtor constitutes a subsisting 
right. I agree in thinking that it does not. The language of the 
section — " Money, &c., belonging to the person against whose effects 
such writ of fieri facias shall be sued out " — seems to me to be 
quite inappropriate to a case where the debtor is dead. But, apart 
from verbal criticism, what weighs with me is the extreme length 
to which the argument for the respondent would lead us. If the 
respondent is right, I do not see why the sheriff could not seize 
any money and bank notes which the administrator might collect 
in the bailiwick as forming part of the estate of the deceased, just 
before distribution. It seems to me that there must be some 
limitation, and I agree that we should construe the section as 
referring to a living person. 

Buckley, L.J. : I agree that the appeal should be allowed, but I 
do so with hesitation. The appellant succeeds not on a ground put 
forward on his behalf, but on a ground which was suggested for 
the first time by the Court, and consequently we have had but little 
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assistance on a difiScult point. We must, however, deal with the 
point. The facts are short and simple. The sheriff went into 
possession at the premises of the judgment debtor for the purpose 
of levying execution, and seized the goods which he found on the 
premises. Subsequently to his seizing the goods, and while he 
was still in possession, the sum of 395Z. in bank notes was brought 
on to the premises. It is not disputed that, if the sheriff had 
known that these notes had been placed in a drawer in one of the 
rooms, it would have been his right and also his duty under 
section 12 of the Judgments Act, 1838, to seize them for the benefit 
of the execution creditor. But he did not know it. The judgment 
debtor died suddenly eight days after the sheriff had seized. The 
widow of the debtor found the money in the drawer, and she lodged 
it with her solicitors, and they still keep it, having undertaken to 
hold it to abide the order of the Court. The sheriff sold the goods 
and went out of possession, remaining in ignorance as to the sum 
of money. On the facts being discovered the sheriff made a claim 
to the money for the benefit of the execution creditor. But for the 
cardinal point on which we are deciding this case, I think that the 
sheriff, as soon as he learnt the facts, would have had the right to 
seize the money as being property within his bailiwick liable to 
the execution. In my opinion the making of an order for the 
administration of the debtor's estate under section 125 of the 
Bankruptcy Act, 1888, would not have affected the right of the 
sheriff to exercise his statutory duty and realise the property of 
the debtor for the benefit of the execution creditor. The case 
of Hasluck V. Clark (2) is in point as showing that what was to be 
administered was the sum of S95L, subject to any right of the 
execution creditor to cause it to be seized. This is further illus- 
trated by the case of Woodland v. Ftdler{6), where the property 
was seized by the sheriff after the making of the vesting order by 
the Insolvent Debtors' Court. The cardinal point, however, remains 
— namely, that the judgment debtor had died. Until his death no 
seizure of the money had been made, for the good reason that the 
sheriff did not know of the existence of the money. The question 
is whether, on the death of the debtor, the language of section 12 
of the Judgments Act is sufficient to enable the sheriff to seize 
money which is now not money of the dead man, but money of 
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persons who are beneficially entitled to his estate. I quite appre- 
ciate that there is room for argument as to the meaning of the 
words of the section. It might be contended that they mean not 
money belonging to the judgment debtor at the time when the 
seizure is made, but money which belonged to him when the right 
to seize arose. Forming the best judgment that I can, I think the 
words mean, as my brothers say, money belonging to a living 
person and not to a dead person. On that ground only I think 

that this appeal should be allowed. 

Ajypcal allowed. 

Solicitors : Ward, Boivie d Co., agents for JValtei' d- E. H. Foster, 
Leeds, for the Trustee. 
Burton, Yeates d Hart, agents for Luke White, Driffield, 
for the Execution Creditor. 



STANDARD BANK OF SOUTH AFRICA, LIMITED 
V. HEYDENRYCH(l). 

1907, May 9, 10 ; June 20. P. C. 

Insolvency — Oape of Good Hope Secured Creditors — Ref/istration — Pre/ere uce. 

By the law of the Cape of Good Hope the priorities of secured creditors 
in an insolvency are determined not by the dates of execution and regis- 
tration of the several secmities, but by the dates of the actual debts under 
such securities. Thus, a security earlier in point of date, but under which 
no advance has been made, must give place to one which was later, but 
given for an actual advance. 

Appeal from an order of the Supreme Court of the Cape of Good 
Hope dated 24 February, 1906, which set aside an order of 
Buchanan, J., of 25 May, 1906. 

The facts sufficiently appear in the judgment. 

Danckwerts, K.C., Buckmaster, K.C., and Bisschop, for the 
appellants : 

The bond constituted an actual debt at the time of its execution, 
and its priority in the administration of an insolvent estate is 

(1) Coram, The Lord Chancellor (Lord Loreburu), Lord Robertson, Lord 
Collins, Sir Ford North, and Sir Arthur Wilson. 
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determined by the date of its registration, when it became a com- 
plete security to all intents and purposes. The effect of the 
registration of public bonds is explained in In re Loudon's Insol- 
vent Estate [1829] (2). In In re liiissiouw [1880] (8) a general 
hypothec prior in date was preferred to a subsequent special 
hypothec of movables. The same principle was applied to bonds 
hypothecating land in Hare v. Heath's Trustee [1884] (4). In In re 
Mostert [1887] (5) a bond anterior in date, but not duly registered, 
was postponed to a subsequent instrument which was registered. 
In re Carter [1837] (6) was virtually identical with the present 
case, and priority was given to a registered bond for an uncertain 
amount which contemplated future advances. 

[They also quoted a number of English authorities.] 

Gore-Browne, K.C, and Mackarness, for the respondent : 
There is no doubt that registration of a bond is notice to all the 
world and is necessary to give it complete validity : Hare v. Heath's 
Trustee (4). But by Roman-Dutch law there is no debt under 
a bond until the money is actually advanced, and priority under 
registered instruments is determined by the dates of advance, not 
by the dates of execution and registration. There is no doctrine in 
Roman-Dutch law of tacking later incumbrances to earlier ones so 
as to gain priority over the intermediate advances : see Voet's Com- 
mentary on the Pandects, 20 — 24, 30 ; Pothier's Commentary on the 
Pandects, bk. 20, tit. 4, s. 1 ; and Maasdorp's Institutes of Cape 
Law, Vol. II., p. 282. 

Buckmastery K.C, replied. 

Lord Collins delivered the judgment of their Lordships: The 
question on this appeal is one of preference between creditors 
in the insolvency of Messrs. Mackie, Young & Co., a firm carrying 
on business in Capetown. On 28 April, 1901, a general notarial 

(2) 1 Menzies, 380. 

(3) 1 Menzies, 479. 

(4) 3 Juta, 32. 

(5) 2 Menzies, 329. 

(6) 2 Menzies, 335. 
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bond was passed by the above firm in favour of Cresswell, 
Sons & Co., who were about to act as their agents in London. 
By the said instrument the obligors acknowledged themselves 
bound to Cresswell, Sons & Co.» thereinafter styled the mortgagee, 
in the sum of 5,0002., and, after reciting that they, desiring to extend 
their business operations, had applied to the mortgagee to be granted 
an open credit and certain other facilities which the mortgagee had 
agreed to grant on certain t^rms, they declared the condition of the 
bond to be that, if they should pay at due dates to the mortgagee all 
sum and sums of money which then or at any time thereafter should 
be or become due by them to him, whether arisiiig from promissory 
notes, drafts, acceptances, goods sold and delivered, interest, charges, 
moneys paid, or from what cause soever, and should perform all the 
conditions agreed upon between them and the mortgagee, then those 
presents should be null and void, but otherwise of full force 
and effect. 

This bond was registered at the Deeds Office in Capetown on 
25 April, 1901. 

On 12 December, 1902, it was ceded by the mortgagee to the 
Standard Bank (the now appellants), and the cession was registered 
5 December, 1903. In determining the rights to preference in the 
Kquidation on the insolvency of Mackie, Young & Co., the Master 
held that the Standard Bank were entitled to preference as against 
the now respondent, and that decision was upheld by acting Chief 
Justice Buchanan on appeal. But the point now raised before their 
Lordships did not come up for discussion. Nor when the case came 
on appeal before the Supreme Court was the point raised by the 
parties. It was,however, taken by the Court itself, who accordingly 
directed a re-argument, and, though agreeing with the opinion of 
the CouBT below on the argument as there presented, reversed their 
decision and gave judgment awarding a preference to the now 
respondent; and it is against that judgment that the present 
appeal is brought. The Court, on looking closely into the facts, 
ascertained that, at the date of the incurring by the insolvents of 
the debts in respect of which the now respondent claimed pre- 
ference, no sum had yet been lent by Messrs. Cresswell or the 
Standard Bank to the insolvents under their security; that thus, 
though the bond under which the bank claimed was prior in date of 

M. — VOL. XTV, 20 
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execution and of registration to that set up by the respondent, still 
preference was to be determined by the date of the debts and not 
of the securities, and that a security earlier in point of date, but 
under which no advance had been made, must therefore give place 
to one that was later, but given for an actual advance. The learned 
counsel for the appellants could not dispute that the law as laid 
down by Sir H. De Villiers, C.J., based as it was on a passage 
from Gains, confirmed by modern authorities, was correct ; but he 
sought to raise a distinction upon the special terms of the bond 
relied on by the appellants. His contention was that the bond 
itself evidenced a present debt, and that therefore the security was 
effective from its date. But it is quite clear that no present debt 
was in fact created by the bond. In certain events, which might 
or might not happen, a debt might arise which might be described 
as solvendum in futuro, but until those conditions were fulfilled 
nothing became debitum at all, either in the present or the future. 
This disposes of the main argument for the appellants. A faint 
suggestion was, however, made that the appellants, notwithstanding 
the fact that the respondent's security was on the register, and an 
advance was made under it before the appellants had found any 
money for the mortgagor, must be assumed to have had no notice 
of the registration of a security subsequent in date to their own, 
and therefore were entitled to preference for their advance, notwith- 
standing the intervening security and advance under it of the 
respondent. But even if, consistently with the Cape law as above 
ascertained, the absence of notice of the existence of a security 
subsequent to their own could be material, where on the 
facts the later security had been followed by an advance 
before anything had been advanced by the appellants, the 
onus was clearly upon the appellants to establish the absence 
of notice, actual or constructive, having regard to what is 
laid down both by Mr. Justice Buchanan, and by the Supreme 
Court as to the effect of the law and practice with regard to 
the registration of such deeds in the colony. But no authority 
was cited, or principle invoked, which in any way threw doubt 
on the position thus taken by the learned Judges in both 
Courts below ; and it seems therefore unnecessary to pursue the 
point further. 
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Their Lordships will therefore humbly advise his Majesty that 
the appeal be dismissed. The appellants will pay the costs of 
the appeal. 

Solicitors : Stibbard, Gibson d- Co,^ for the Appellants. 
Charles Russell dk Co,, for the Respondent. 



In re WEINBERG, Ex parte THE OFFICIAL 
EECEIVER. 

1907, March 20. Bigham, J. 

Bankruptcy — Practice — Discovery o/Dehtor^s Property — Witness — Personal Serricc 
of Summons — Conduct Money — ** JReasonabh Sum** — Bankrujftcy Ad, 1883, 
88. 27, I4i2— Bankruptcy Rules, 61, 62, 66, 71, 92, Forms 152, 165. 

A summons, under section 27 of the Bankruptcy Act, 1883, to obtain 
discovery as to a debtor's property, need not be personally served on the 
witness. It is sufficient if sent by post, prepaid and registered. The 
" reasonable sum*' to be tendered to the witness (section 27, sub-section 2) 
means conduct money proportioned to the distance he has to traveL 

This was an application by the Oflficial Receiver, under Rule 334, 
to obtain the directions of the Court as to the proper mode of 
serving a witness whom the Official Receiver may deem it desirable 
to summon under section 27 of the Bankruptcy Act, 1888 (1), for 
the purpose of obtaining discovery of the debtor's property. 

(1) The Bankruptcy Act, 1883, s. person to produce any documents in 

27, so far as is material to this point, his custody or power relating to the 

provides as follows : — debtor, his dealings or property. (2) If 

** (1) The Court may, on the appli- any person so summoned, after having 

cation of the Official Eeceiver or trustee, been tendered a reasonable sum, re- 

at any time after a receiving order has fuses to come before the Court at the 

been made against a debtor, summon time appointed, or refuses to produce 

before it the debtor or his wife, or any any such document, having no lawful 

person known or suspected to have in impediment made known to the Court 

his possession any of the estate or at the time of its sitting and allowed 

effects belonging to the debtor, or sup- by it, the Court may, by warrant, 

posed to be indebted to the debtor, or cause him to be apprehended and 

any person whom the Court may deem brought up for examination." 

capable of giving information respect- By s. 142: **A11 notices and other 

ing the debtor, his dealings or property, documents for the service of which no 

and the Court may require any such special mode is directed may be sent 

20 2 
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The directions asked \\*ere on the following points : (1) Is it 
necessary to serve a summons personally? (2) Does the ** reason- 
able sum " which has to be tendered to a witness include com- 
pensation for loss of time, or is a tender of reasonable conduct 
money sufficient ? (3) When a warrant is issued to apprehend the 
witness and bring him up for examination, does it authorise the 
detention of the witness in custody until the examination can be 
held? 

HanseUy for the Official Receiver : 

It has hitherto been the practice to serve the summons personally 
like a subpoena^ but this appears to be wrong. The form given for 
service of a subpoena (No. 149) is quite different to that given for 
service of a summons under section 27 (No. 152). Bule 62, requiring 
a subpoena to be served personally, is confined in terms to a subpoena. 
As to the "reasonable sum" to be tendered, that means only 
adequate conduct money : In re Batson, Ex parte Hastie [1894J (2). 
I suggest that the form of warrant to apprehend a person sum- 
moned under section 27 and not attending (Form No. 165) ought 
to be altered so as to include a direction to the governor or keeper 
of a gaol to receive a witness into custody. It is not always possible 
to transport the witness immediately to the Court for examination, 
and in consequence he often goes free and evades examination. 

by prepaid post letter to the last known or any other person and at any place, 

address of the person to be served of any witness or person, and may 

therewitb." empower anypai*ty to any such matter 

The Bankruptcy Eules, 1886 and to give such deposition in evidence 

1890, provide as follows : — therein on such terms (if any) as the 

'* Bule 62. A sealed copy of the Court may direct. 
suhpceua shall be served personally on ** Bule 71. Any witness (other than 
the witness by the person at whose the debtor) required to attend for the 
instance the same is issued, or by his purpose of being examined or of pro- 
solicitor, or by an officer of the Court, ducing any document, shaU be entitled 
or by some person in their employ, to the like conduct money and payment 
within a reasonable time before the for expenses and loss of time as upon 
time of the return thereof. attendance at a trial in Court. 

" Bule 66. The Court may, in any ** Bule 92 : Where notice of an order 

matter whei'e it shall appear necessary or other proceeding in Coiu't may be 

for the purposes of justice, make an served by post it shall be sent by 

order for the examination upon oath registered letter.'' 
before the Court or any officer thereof, 

(2) 1 Manson, 45; 70 L. T. 382; 10 Eep Vio, 
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BiGHAM, J. : I give the following directions : (1) Personal service 
of the sommons is unnecessary; it may be served by post as 
directed by section 142 and Rale 92. (2) Conduct money is all 
that the witness is entitled to before he comes to Court ; its amount 
is to be measured by the distance he has to come. It is to be sent 
with the summons in money or postal orders. (8) It is desirable 
that the officer who arrests a witness should be able to detain him 
for a reasonable period of imprisonment as may be necessary to 
ensure his attendance at the examination. What is a reasonable 
period depends on the circumstances of each case. 

[His Lordship subsequently stated that he would write to the 
Board of Trade and ask them to have the form of the warrant 
altered in the manner suggested by counsel.] 

Solicitor : Solicitor to the Board of Trade. 



In ee CROW, Ex parte COLLIER. 
1907, June 18. Bighah and Sutton, JJ. 

Bmikruptcy — Petition — Deed of Arrangement — Estoppel — Contract wiili Trustee. 

Where a debtor has committed an uct of bankruptcy by execnting a deed 
of assignment for the benefit of his creditors, a creditor will not be estopped 
from availing himself of such act of bankruptcy to present a petition 
merely because he has accepted a trade order from the trustee under the 
deed, if the circumstances are such as to show that the execution of the 
deed was not clearly brought home to him. 

This was an appeal from a receiving order made by the Begistrar 
of the County Court of Lancashire, holden at Preston, against 
E. & J. Crow, trading as drapers in that town. 

The facts are sufficiently set forth in the judgment of Mr. Justice 

BiGHAM. 

r. E. Mansfield, for the appeal. 

Hansell, for the petitioning creditors, Messrs. Collier & Co., 
was not called upon. 

BiGHAM, J. : The debtors in this case being in difficulties called 
a meeting of their creditors. One Brett, an accountant, attended 



280 In re CEOW, Ex parte COLLIER. [Manson 

as the representative of a number of creditors, among them being 
Messrs. Collier & Co., the present petitioners. Todd, an experienced 
accountant, was also present at the meeting. A resolution was 
proposed agreeing to the execution by the debtors of a deed of 
assignment for the benefit of their creditors. Brett declared his 
intention to have nothing to do with such a deed if executed, and 
left the meeting. Later on the same day the deed was executed, 
and Todd was appointed trustee. Now, it is a well recognised 
principle that if creditors, with^notice of the existence of a deed of 
assignment for the benefit of creditors, trade with the trustee under 
the deed in his capacity of trustee, they cannot afterwards be heard 
to say that the deed constituted an act of bankruptcy on which they 
can found a petition, because they are taken to have assented to 
the deed, and are estopped from availing themselves of its execution 
as an act of bankruptcy. Whether that principle applies here we 
have now to determine. On the day the deed was executed Todd 
sent to Messrs. Collier & Co., the petitioning creditors, the following 
letter : — "Dear Sirs, — I shall be glad if you will kindly supply to 
Mesdames £1. & J. Crow, at 15, Coronation Street, Blackpool, the 
following goods and charge to me as trustee of their estate : One 
box of ladies' beaver and grey gloves, about 14 in,, 8«. lid., or one 
box assorted beaver, 12«. lid. — Yours faithfully, James Todd, 
Trustee." This was a small order, but the amount is immaterial. 
That letter was received by the petitioning creditors on the following 
morning, and it is said that it constitutes notice that a deed of 
assignment for the benefit of creditors was in existence and had 
been executed. An experienced man reading that letter very care- 
fully might, no doubt, have come to the conclusion that a deed had 
been executed, but it does not necessarily convey anything of the 
kind, and I think that the Eegistrar came to a right conclusion when 
he decided that the petitioning creditors cannot be taken to have 
had that knowledge. I myself suspect that the letter was a trick 
to obtain the assent of the petitioning creditors to the deed, but 
that suspicion does not affect my judgment. On the same day the 
petitioning creditors sent an invoice for the amount of the goods, 
11. 17«. 5rf., to which was appended the following note : " The above 
are now ready awaiting your remittance less 8 per cent, cash taken 
ofif." In exchange for the invoice Todd sent a cheque, and on the 
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same day he sent a specific notice of the execution of the deed. I 
think that notice came too late — after the transaction had been com- 
pleted—although the goods had not been sent oS, and I am of 
opinion, therefore, that the petitioning creditors are entitled to rely 
on the deed as an act of bankruptcy. 

Sutton, J. : I agree. 

Appeal dismissed. 

Solicitors : W. J. d E. H. TremeUea, for Fletcher dt Son^ 
Blackpool ; 
Rose, Johnson dt Co., for Ascroft, Preston. 



In re van LAUN, Ex parte THE INTERNATIONAL 
ASSETS CO., LIMITED. 

1907, March 15. C. A. Cozbns-Hardy, M.R., Vaughan Williams 
AND Buckley, L.JJ. 

Bankriiptrif — Discharge — Sufficiency of Assets to pay 10«. in the pound — Onm of 
Proof— Bankruptcy Act, 1890 (03 (fc 54 Vict. c. 71), s. 8. 

Where a bankrupt's discharge is opposed on the groand that the assets 
are not of sufficient value to pay the creditors a dividend of lOs. in the 
pound, the burden is on the opposing creditors to prove the insufficiency 
of the assets. 

This was an appeal by the International Assets Co., Limited, a 
creditor of the above debtor, against an order of Mr. Eegistrar 
Linklater granting the debtor his discharge. The debtor had 
engaged in large financial transactions. In 1892 he acquired a 
concession to construct a railway from Beira to Umtali, and 
eventually became chairman and a director of the Beira Bailway 
Co., Limited, to which he sold the concession for 295,000?. in 
shares. He had also entered into large freight contracts, including 
a contract made in 1900 with the Imperial Yeomanry Committee 
for the shipment of Hungarian horses to South Africa ; a contract 
made by him and an agent of the German Government in August, 
1900, for the supply of cattle to German troops in China ; and a 
contract for the transport of Eussian troops from Odessa to 
Vladivostok. 
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Owing to delays and losses in connection with these contracts 
the debtor became financially embarrassed and was adjudged bank- 
rupt in March, 1906. His statement of affairs showed liabilities 
amounting to 25,024{. 13a. Ad., and assets which were estimated by 
the bankrupt to realise 61,447L 11«. Id. A sum of 1,827/. Is. M. 
had been realised, and the Official Beceiver was of opinion that the 
value of the remaining assets was uncertain. 

Early in 1907 the debtor had applied for his discharge and his 
application was granted by Mr. Begistrar Linklater. The creditor 
appealed on the ground that, having regard to the terms of section 8 
of the Bankruptcy Act, 1890 (1), the Court was bound to refuse the 
discharge. 

J. A. Hamilton^ K.C., and O. A. Scotty for the appeal. 

DanchcertSf K.C., and EUis Gnffithsy for the debtor. 



HanseU, for the trustee in the bankruptcy. 



(1) Section 8 of the Bankruptcy Act, 
1890, so far as material, is as follows : — 
Sub-section 2 : *' On the hearing of 
the application the Court should take 
into consideration a report of the 
Official Receiver as to the bankrupt's 
conduct and affairs . . . and may 
either grant or refuse an absolute* 
order of discharge, or suspend the 
operation of the order for a specified 
time, or grant an order of discharge 
subject to any conditions with respect 
to any earnings or income which may 
afterwards become due to the bank- 
rupt, or with respect to his after- 
acquired property : Provided that the 
Court . . . shall on proof of any of 
the facts hereinafter mentioned either 
(i.) Refuse the discharge ; or 
(ii. ) Suspend the discharge for a period 
of not less than two years ; or 
(iii.) Suspend the discharge until a 
dividend of not less than ten 
shillings in the pound has been 
paid to the creditors ; or 
(iv.) Require the bankrupt as a con- 
dition of his discharge to consent 



to judgment being entered 
against him for any balance of 
debts proveable under the 
bankruptcy. ..." 
One of the facts '* hereinafter men- 
tioned " is that : 

Sub-section 3 (a) : ♦' That the bunk- 
iiipt's assets are not of a value equal 
to ten shillings in the pound on the 
amount of his unsecured liabilities, 
unless he satisfies the Court that the 
fact that the assets are not of a value 
equal to ten shillings in the pound on 
the amount of his unsecured liabilities 
has arisen from circumstances for which 
he cannot justly be held responsible." 
Sub-section 4 : *' For the purposes 
of this section a bankrupt*s assets 
shall be deemed of a value equal to 
ten shillings in the pound on the 
amount of his unsecured liabilities 
when the Court is satisfied that the 
property of the bankrupt has realised, 
or is likely to realise, or with due care 
in realisation might have realised, an 
amount equal to ten shillings in the 
pound on his unsecured liabilities . . ." 
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The Court difiinissed the appeal. 

Cozbns-Hardy, M.B. : This is an appeal against a decision of the 
Begistrar, who has granted the debtor an order of discharge. The 
discharge has been granted under the jurisdiction conferred 
by section 8 of the Bankruptcy Act, 1890. The preliminaries 
required by sub-section 1 of that section have been complied with, 
and in my opinion, on the first part of sub-section 2, the jurisdiction 
of the Begistrar to grant or refuse an order for discharge is abso- 
lute, unless, and so far as, it is fettered by the subsequent proviso. 
That proviso says that the Court must refuse a discharge on proof 
of certain facts, of which the material one in the present case is 
proof that the assets are not of sufficient value to pay 10«. in the 
pound. By sub-section 4 a bankrupt's assets are to be deemed to 
be of a value equal to 10^. in the pound when the Court was satis- 
fied that the bankrupt's assets had realised, or were likely to 
realise, or with due care in realisation might have realised, an 
amount equal to 10a. in the pound on his unsecured liabilities. 
This proviso depends on proof of the facts, and the proof might be, 
and generally was, the report of the Official Beceiver, which was 
mskde primd facie evidence by sub-section 5, and the Begistrar was 
bound to consider the report of the Official Beceiver. I have 
looked at the report of the Official Beceiver in the present case 
with the greatest care, and I cannot see that there was any evidence 
there on which the Court could be satisfied that the bankrupt's 
assets could not realise 10a. in the pound, and I have no doubt 
that it rests with those who wish to bring the proviso into force to 
take upon themselves the burden of proof. I regret that the 
Official Beceiver has not thought it possible or consistent with his 
duty to make some definite statement upon which the Court might 
perhaps have acted with greater confidence than it now can. 
But, as the matter stands, I think that the learned Begistrar 
had jurisdiction to make the order for discharge, because the pro- 
viso had never come into operation. It is said that the Official 
Beceiver's report was so uncertain that the case ought to have been 
adjourned for further evidence. Whatever the members of the 
Court might have done in the present case if sitting as Judges of 
first instance, I am of opinion that it would be wrong for us, sitting 



28-i In rb van LAUN, &c. [Manbok, 

here, to interfere with the discretion of the Registrar on such a matter 
as the adjournment of a case. The appeal, must, therefore, be 
dismissed. 

The Lords Justices also delivered judgments to similar effect. 

Solicitors : Chatterton dt Son, for the Appellant Company. 
Styers d Sons, for the Debtor. 
The Official Receiver, for the Trustee. 
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FINE COTTON SPINNERS AND D0UBLER8 ASSO- 
CIATION AND OTHERS v. HARWOOD CASH 
& CO., LIMITED. 

1907, May 10, 11, 13. Joyce, J. 

CumiHiinj — Trade Name — Similarity of Names — Use of Own Name hy Individual 
— Transfer of Name to Company — No (ioodwill Transferred — Possible 
Confusion. 

A new company with a title of which a personal name forms part has 
not the natural right of an individual bom with that name to trade under 
that name where there is a possibility of confusion with an old company. 

An individual, not transferring a business and goodwill, cannot confer 
upon a company a title to use his name as against persons liable to be 
damaged thereby. 

Tusmud V. Tussaud (1) followed. 

Action. 

The plaintififs, the Fine Cotton Spinners and Doublers Association, 
were a company formed in 1898 for the purpose of amalgamating a 
number of firms engaged in spinning fine cotton and doubling 
yams. Among these was the business of John Harrison Cash, 
trading as John Cash and Sons, at Mansfield, in the county of 
Nottingham, cotton spinners and doublers, which had acquired a 
large reputation at home and also abroad, chiefly in the Calais 
market. 

In order to preserve the name and goodwill of the firm of John 
Cash and Sons, a subsidiary company, co-plaintiifs in this action, had 
been formed by the first plaintijBfs under the style of John Cash and 
Sons, Limited, on 2 November, 1898. By an indenture dated 
23 December, 1898, and made between John Harrison Cash and 
the two plaintiff companies, John Harrison Cash assigned and 
conveyed to the plaintififs, John Cash and Sons, Limited, all the 
goodwill and trade marks of the business carried on by him 
under the style of John Cash and Sons, and further agreed that 
he would not for a period of twenty-one years engage in or permit 
or suffer his name to be used in connection with any competing 
business. 

At this time the defendant John Harwood Cash, the only son of 

(1) 44 Ch. D. 678 ; 59 L. J. Ch. 631 ; 62 L. T. 633 ; 3S W. E. 503; 2 Meg. 
120. 
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the vendor, was the manager of his father's business, and was 
retained as manager by the plaintiffs on their taking over that 
business until he gave notice on 80 April, 1906, of his resignation 
of that position. 

Shortly after this date John Harwood Cash, in conjunction with 
two other persons connected with the lace trade, formed the 
defendant company of Harwood Cash & Co., Limited, which was 
registered on 6 June, 1906, with a capital of 20,000Z., the objects of 
the company, as declared in the memorandum of association, being 
similar to those of the plaintiff companies, and John Harwood Cash 
being registered as one of two directors. 

This was an action by the Fine Cotton Spinners and Doublers 
Association, Limited, and their subsidiary company, John Cash and 
Sons, Limited, against Harwood Cash & Co., Limited, claiming an 
injunction to restrain the defendant company from carrying on any 
business carried on by or similar to that carried on by the plaintiffs 
under the name or style of Harwood Cash & Co., Limited, or any 
other name or style so nearly resembling that of the plaintiff com- 
pany, John Cash and Sons, Limited, as to be calculated to mislead 
or deceive the public into the belief that the defendant company was 
the same as the plaintiff company, John Gash and Sons, Limited, and 
to restrain the defendant company from carrying on business under 
any name of which the word "Cash" formed part without clearly 
distinguishing their business and goods from those of the plaintiffs 
John Cash and Sons, Limited. 

Asthwi^y K.C.f Hughes, K.C.y and Martelli, for the plaintiffs : 
John Harwood Cash may carry on business in his own name, or 
even as Harwood Cash & Co., but this personal right does not 
extend to a limited company. Under the circumstances,, the only 
question is whether the names of the two companies are so similar 
as to be likely to cause confusion or deception : North Cheshire and 
Manchester Brewery Co. v. Manchestei' Brewery Co. [1898] (2). The 
Court will intervene even where there is no fraudulent intent: 
CelUdar Clothing Co. v. Maxton [1899] (3) — and will infer that 
confusion will occur if the names are similar : Hendriks v. Montagu 

(2) [1899] A. C. 83 ; 68 L. J. Ch. 74 ; 79 L. T. 645. 

(3) [1899] A. C. 326 ; 68 L. J. P. C. 72 ; 80 L. T. 809. 
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[1881] (4). The principles upon which the Court will act in cases 
of probable confusion are laid down in Rendle v. J. Edgcumbey 
Rendle tO Co. [1890] (6), Thompson v. Montgomery [1889] (6), and 
Timamlv. Tussaud [1890] (1). 

Upjohn^ K.C., G. Latcrence, and H. A. Hind, for the defen- 
dants : 

There is no difference in law between the case of a company and 
an individual. The only principle to be applied is that nobody may 
represent that their goods are the goods of some one else, and that 
the defendant company are in no way doing : lieddaway v. Banham 
dk Co. [1896] (7). Fraud and false representation are the only 
grounds of interference by the Court: Burge8sv.Burge8s[}&5^'] (8) and 
Thomas Turton and Soiis, Limited v. Johti Turton and Sons [1889] (9). 
The plaintiffs are really attempting to get a monopoly of the word 
** Cash.** Even if the evidence shows that " Cash's Yarns " have 
been understood to mean the plaintiffs' goods, that is not enough. 
It is not enough that a word has acquired a secondary meaning 
(which we deny in this case), but there is always a further question 
— namely, do the defendants so describe their goods as to be likely 
to mislead purchasers into believing that their goods are the plain- 
tiffs goods ? S, Chivers and Sons v. S. Chivers dc Co. Limited [1900] (10) . 
The same considerations apply where a personal name has been 
taken as where the injury complained of is the use of a descriptive 
term such as "camel-hair belting" in Reddaway v. Banham d- Co. (7). 
In the present case there is no evidence of passing-off, and no likeli- 
hood of it. John Harwood Cash has dropped the name John to 
avoid confusion, and the defendant company have offered to state 
on their invoices and circulars that they have no connection with 
John Cash and Sons, Limited. 

Joyce, J. : Some years ago John Harrison Cash carried on a 
particular business under the style of John Cash and Sons. John 

(4) 17 Ch. D. 638 ; 50 L. J. CL 456; 44 L. T. 879; 30 W. R. 160. 

(5) 63L. T. 94. 

(6) 41 Ch. D. 35 ; 58 L. J. Ch. 93, 374 ; 60 L. T. 766 ; 37 W. E. 637. 

(7) [1896] A, C. 199 ; 65 L. J. Q. B. 381 ; 74 L. T. 289 ; 44 W. R. 638. 

(8) 3 De G. M. & G. 896 ; 22 L. J. Ch. 675 ; 17 Jur. 292. 

(9) 42 Ch. D. 128 ; 58 L. J, Ch. 677 ; 61 L. T. 571 ; 38 W. R. 22. 

(10) 17 Rep. Pat. Cas. 420. 
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Harwood Cash, his own son, was engaged in the business, not as a 
partner or principal, but was merely employed by his father. In 
that state of things it is perfectly clear to me that he might at any 
time sever the connection with his father and set up at any place 
and carry on a similar business under his name of John Harwood 
Cash. I think also that he might have taken partners, and the 
firm so constituted might have carried on such businesses as 
" Harwood Cash & Co,*' or " John Harwood Cash & Co." I will not 
say as " Cash & Co.," but certainly as ** John Harwood Cash & Co.," 
or '* Harwood Cash & Co." Now in the year 1898 the plaintiff 
association purchased the business of John Harrison Cash, and they 
had an ingenious scheme for transferring it to a subsidiary joint- 
stock company with the title of " John Cash and Sons, Limited," 
which is still maintained. Now John Harwood Cash continued to 
be employed in the same business, but he was not placed under 
any restriction as to himself not carrying on a similar business 
if and when he pleased. Therefore he was entitled, as it seems 
to me, if he had left the concern of the plaintiffs, who were 
carrying on the business as John Cash and Sons, to do exactly what 
I have said he was entitled to do as against his father before 
this plaintiff association ever came on the scene. As at present 
advised, I do not see how the plaintiff association or any one 
else could have prevented him from carrying on business in his 
own name. 

Now what has happened is this. He has left the plaintiff asso- 
ciation, and, without ever setting up business for himself, he, in 
conjunction with a number of other persons, has promoted, formed, 
and registered a joint-stock company with the object and for the 
purpose of carrying on, and such company proposes to cany on, in 
* the same neighbourhood, a precisely similar business to that 
formerly carried on by John Harwood Cash's father, and since by 
the plaintiff association under the name of John Cash and Sons. This 
present action has been instituted to prevent that being done, 
because the plaintiffs contend that if any other company bearing a 
title of which the name " Cash " in any way whatever forms part be 
allowed to carry on this particular business, it will, under the 
circumstances, not only lead to confusion, but will be calculated to 
deceive and mislead the public into the belief, either that there is 
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some connection or other between the two concerns, or will mislead 
the customers into going to the new concern when they intended to 
go to the old concern. It has been shown, I think, that although 
John Harwood Cash and his associates have not yet begun to carry 
on business under the name of the defendant company, the fact of 
his connection with another business of the same character as the 
plaintiffs' in the same neighbourhood, as it appears to me, has led 
to some confusion already, as I mentioned, in the minds of careless 
and uninformed persons ; but I do not see that John Harwood Cash 
is in any way to blame for that. But there is one question of fact, 
as was said by counsel for the defendants in this case, and that is 
whether the defendant company, being allowed to carry on business 
in its corporate name, is calculated to lead persons who are, or may 
be, customers of the plaintiff association, through this subsidiary 
company, into confusion between the companies, and mislead them 
into going to the new company when they intended to go to the old« 
Now, without saying that it is absolutely clear to my mind that it 
would-:-it certainly is not clear to my mind that it would not — and 
on the whole I think it is possible, and I think it probable that it 
would lead to that result. It must be borne in mind that John 
Harwood Cash has not carried on any business as Harwood Cash & 
Co., and then transferred such business with the goodwill to the 
defendant company. In fact, he has never carried on any business 
at all. In this action John Harwood Cash is not the defendant but 
a new association, the designation of which is chosen so that the 
name " Cash " forms part of it. Of course the name " Cash '* is 
very valuable in connection with a trade of this kind, and I do not 
doubt that John Harwood Cash considers that he is entitled to do 
what he has done. I think the law is clearly laid down — and, if I 
may say so, rightly laid down — in Lindley on Companies (6th ed.), 
at p. 158: ''Any company trading in this country can restrain 
persons from registering another company to carry on a rival busi- 
ness under a name identical with or so like its own as to be 
calculated to deceive ; so a company which has been already 
registered under such a name can be restrained from carrying 
on a rival business under it " ; and then he deals with another 
case. This company that we are dealing with, it seems to me, 
has no legal right to the name " Cash," or any other name which 
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previously belonged to some one else, the use of which might lead 
to deception. 

Now I consider, as the law stands at present, that a new company 
with a title of which the name '' A," for instance, forms part, has 
none of the natural rights that an individual bom with the name of 
'^ A " would have. I think also that such a company does not, 
merely by registration, collect and incorporate the individual rights 
which its promoters have respectively had to carry on business in 
their own names ; and, further, I think that a person of the name 
of ** A," not transferring a business and goodwill, cannot, by merely 
authorising the promoters of a company to use his name as part of 
their title, confer upon such company a right to do so as against 
other people who would be damaged thereby. The result is that I 
think the fact that John Harwood Gash is a promoter, or one of 
the signatories of the memorandum of association of this company, 
is, under the circumstances, immaterial ; and I am not sure whether 
it does not rather strengthen the position of the plaintiffs in claim- 
ing what they do claim in this action, which, as I have already 
pointed out, is not against John Harwood Cash, who has rights, and 
undoubted rights, with reference to the use of his own name, but 
is against a new creation which had no existence before the regis- 
tration of the company, which had no previous right, and has not 
since acquired any right or title with reference to the name " Cash " 
from any person. 

The result is that I think the plaintiffs are entitled to an order. 
It is a mere question of law. I impute fraud to no one ; and if 
I am wrong in coming to this conclusion, which I think follows 
really from the judgment of Mr. Justice Stirling in Tussaud v. 
Tmsaud (1), I shall be set right. I am rather disposed to 
think that the head-note in Txissaud v. TassaudiX) in the Law 
Reports is — I will not say wrong, but is rather curious; if it is 
looked at, it is only a semhle with a qu<ei'e. I understand the 
propositions which are introduced in the Law Reports — one as a 
semhle and the other as a qiicti^e — to have been decided by Mr, 
Justice Stirling, and I consider that the decision I am coming to 
now is in accordance with the judgment of Mr. Justice Stirling in 
Tmsand y. Tussaud (1). Therefore the plaintiffs, I think, are entitled 
to the order. 
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[The injunction granted was in the form adopted in North Cheshire 
and Mancfiester Brewery Co. v. MancheBter Brewery Co. (2).] 

Solicitors : O. Trenam^ agent for Addleshaiv, Sons dk Co., Man- 
chester, for the Plaintiffs. 
Hind dt Robinson, agents for Wells dt Hind, Notting- 
ham, for the Defendants. 



ATTORNEY-GENERAL v. FELIXSTOWE GAS 
LIGHT CO. 

1907, Jvly 18. Bray, J. 

Compauy — Stamp — ** Conveyance on Sale " — Oas Company Dissolved andRecousti- 
tilted hy Statute — Property of Old Company Vested in New ComjKiny — ** Vested 
by way of Sale ''—Stamp Ad, 1891 (54 A 55 Vict. c. 39), m. 1, 6, and Schedule 
—Finance Ad, 1895 (68 A 59 Vid, c. 16), s. 12— Fdixstoiue Gas Ad, 1904 
(4 Edto, 7, c. ccxv.)j as, 5, 6. 7, 13, 20, 21. 

A special Act of Parliament provided that a certain gas company should 
be dissolved and re-incorporated with further powers, that all the pro- 
perty of the old company should be vested in the new company, that the 
new company should assume all the liabilities of the old company, and 
that the preference and ordinary stock of the old company should form 
part of the capital of the new company, the holders of stock in the 
old company becoming holders of stock in the new company to a like 
amount : — 

Held, that the copy of the Act was chargeable, under section 12 of the 
Finance Act, 1895, with ad valorem duty as on a conveyance on sale on the 
amount of the liabilities of the old company assumed by the new com- 
pany, and on the value at the date of the passing of the Act of the stock 
of the new company issued in exchange to the holders of stock in the old 
company. 

The fact that the two companies did not co-exist at the same time did 
not prevent the duty being payable, as under the Act of Parliament the 
transfer was treated as if it were a transfer from one company to the other, 
and duty is payable on transfers ** by way of sale." 

Special case stated by consent pursuant to Ord. 68,' r. 2, and 
Ord. 34, r. 1. 

By an information filed 22 February, 1907, the Attorney- 
General demanded of the Felixstowe Gas Light Co. the sum of 
118Z. 15^., together with interest thereon by the rate of 5 per cent, 
to the date of payment, for that by section 7 of the Felixstowe Gas 
Act, 1904, all the property whatsoever which at the date of the 

M. — VOL. XIV. 21 
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passing of that Act was vested in or belonged to a certain limited 
company, which was by that Act dissolved, was vested in the 
Felixstowe Gas Light Co., and by reason thereof the Felixstowe Gas 
Light Co. were required by section 12 of the Finance Act, 1895 (1), 
within three months of the passing of the Act, to produce to the 
Commissioners of Inland Eevenue a copy of the said Act, printed by 
the King's Printers of Acts of Parliament, duly stamped with the 
ad valorem duty payable upon a conveyance on sale of the property 
under and by virtue of the Stamp Act, 1891 (2), and the Felixstowe 
Gas Light Co. neglected to produce such a copy of the said Act duly 
stamped, whereby they became liable to pay duty by the rate of 6«. 
for every 50Z. and for any fractional part of 50Z. of the amount or 
value of the consideration of the sale — that is to say, of liabilities 
amounting to 5,781Z., and of preference and ordinary stock amount- 
ing to 17,870Z. The total amount of duty that thus became payable 



(1) Finance Act, 1895, s. 12: 
'* Where after the passing of this Act, 
by virtue of any Act, whether passed 
before or after this Act, either — 

(a) any property is vested by way 
of sale in any person ; or 

(6) any person is authorised to pur- 
chase property ; 
such person shall within three months 
after the passing of the Act, or the 
date of vesting, whichever is later, or 
after the completion of the purchase, 
as the case may be, produce to the 
Commissioners of Inland Bevenue a 
copy of the Act printed by the Queen's 
printer of Acts of Parliament or some 
instrument relating to the vesting in 
the first case, and an instrument of 
conveyance of the property in the 
other case, duly stamped with the ad 
valorem duty payable upon a convey- 
ance on sale of the property ; and in 
default of such production, the duty 
with interest thereon at the rate of 
5 per cent, per annum from the 
passing of the Act, date of vesting, 
or completion of the purchase, as the 
case may be, shall be a debt to her 
Majesty from such person." 

(2) Stamp Act, 1891, s. 6, sub-s. 1 : 



*' Where an instrument is chargeable 
with ad valorem duty in respect of — 

(a) any money in any foreign or 
colonial cuvrency, or 

{h) any stock or marketable se- 
curity, 
the duty shall be calculated on the 
value, on the day of the date of the 
instrument, of the money in British 
currency according to the current 
rate of exchange, or of the stock or 
security according to the average price 
thereof. 

Sub-section 2 : ** Where an instru- 
ment contains a statement of current 
rate of exchange, or average price, as 
the case may require, and is stamped 
in accordance with that statement, it 
is, so far as regards the subject- 
matter of the statement, to be deemed 
duly stamped, unless or until it is 
shown that the statement is untrue, 
and that the instrument is in fact 
insufficiently stamped." 

The duty on a conve3rano6 on sale 
is imposed imder and by virtue of 
section 1, and the heading ** Convey- 
ance or Tiunsfer on Side,'' in the 
schedule of the Stamp Act, 1891. 
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amounted to the sum of 118Z. IBs., together with interest thereon 
by the rate of 6 per cent, to the date of payment. The Felixstowe 
Gas Light Go. had not paid the said sum or the interest demanded, 
or any part thereof. 

To this information the defendants pleaded that they never were 
indebted as alleged. 

The Felixstowe Gas Act, 1904 (4 Edw. 7, c. ccxv.), which was 
passed on 15 August, 1904, recited as follows : 

" Whereas in the year One thousand eight hundred and eighty- 
three certain persons formed themselves into a company under 
the name of the Felixstowe Gas Light Company Limited (in 
this Act referred to as * the limited company ') for the purpose 
(amongst other things) of supplying gas to the Town of Felixstowe 
in the county of Suffolk and the neighbouring places and such 
company was duly registered under the Companies Act, 1862 : 

" And whereas by the Felixstowe Gas Order 1895 (confirmed by 
the Gas Orders Confirmation Act 1895 session 2) the limited com- 
pany were empowered to maintain and continue their gasworks and 
to supply gas in the parishes of Walton and Felixstowe in the county 
of Suflfolk : 

" And whereas the share capital of the limited company authorised 
by the Order of 1895 consists of — 

" (a) 1,594 shares of 51. each and entitled under the Order of 

1895 to a preferential dividend of 5 per cent, per annum being 

the number of shares required to raise with the premiums 

thereon the sum of 8,(XX)i. ; 

" (b) 1,800 shares of 5Z. each being the original capital of the 

limited company and entitled under the Order of 1895 to a fixed 

maximum dividend of 10 per cent, per annum ; 
the whole of which capital has been subscribed and fully paid up 
and the limited company have borrowed on mortgage of the 
undertaking and now owe the sum of 4,000Z. : 

" And whereas the limited company now supply gas at a fixed 
maximum price and it is expedient that provision should be made 
as in this Act contained whereby the rate of dividend payable by 
the Company upon their ordinary capital shall be regulated accord- 
ing to the price charged for gas upon the system known as the 
sliding scale of price and dividend : 

21 2 
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" Aud whereas the demand for gas within the limits of supply of 
the limited company has increased and is increasing and it is 
expedient that additional capital should be provided for the purposes 
of the undertaking : 

** And whereas it is expedient that the limited company should 
be dissolved and reincorporated with further powers : 

" And whereas the parishes of Trimley St. Mary and Trimley 
St. Martin adjoining the limits of supply of the limited company 
are not now supplied with gas and it is expedient that the Company 
should be empowered to supply gas within those parishes : 

'' And whereas the purposes of this Act cannot be effected without 
the authority of Parliament." 

The Felixstowe Gas Act, 1904, contained, inter alia, the following 
material sections : 

** 5. From and after the passing of this Act the limited company 
shall be dissolved and the several persons who immediately before 
the passing of this Act were members of that company and all other 
persons who have subscribed to or who shall hereafter become 
proprietors in the undertaking and their executors administrators 
successors and assigns respectively shall be and are hereby united 
into a company for the purposes hereinafter mentioned and shall 
be and are hereby incorporated by the name of ' The Felixstowe 
Gas Light Company ' and by that name shall be a body corporate 
with perpetual succession and a common seal with power to purchase 
take hold and dispose of lands and other property for the purposes 
of this Act or of their undertaking." 

" 6. The Company shall be established for the purpose of manu- 
facturing and supplying gas for lighting heating motive power and 
other purposes within the limits of this Act and may provide produce 
sell dispose of and deal in gas coke tar and all other residual 
products arising in or resulting from the manufacture of gas and 
generally may carry on the business usually carried on by a gas 
company." 

" 7. Subject to the provisions of this Act all the lands gasworks 
erections buildings rights and easements which immediately before 
the passing of this Act were vested in the limited company or any 
person in trust for them or to which the limited company were in 
anywise entitled and all mains and pipes plant plugs lamps irons 
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retorts gauges meters lamp-posts syphons apparatus stock effects 
matters and things which have been by them purchased provided 
laid down erected or placed in any place or house within the limits 
of this Act or which immediately before the passing of this Act were 
the property of the limited company and all moneys securities credits 
effects and other property whatsoever which immediately before the 
passing of this Act belonged to the limited company or to any 
trustee on their behalf and the benefit of all contracts and engage- 
ments entered into by or on behalf of the limited company and 
immediately before the passing of this Act in force shall be and the 
same are hereby vested in the Company to the same extent and for 
the same estate and interest as the same were previously to the 
passing of this Act vested in the limited company or any trustee on 
their behalf and may according to the provisions of this Act be held 
and enjoyed sued for and recovered maintained altered discontinued 
removed dealt with and disposed of by the Company as they think 
fit." 

" 18. From and after the passing of this Act and except as is by 
this Act otherwise expressly provided the Company shall in all 
respects be subject to and shall discharge all obligations and 
liabilities to which the limited company immediately before the 
passing of this Act were subject and shall indemnify the members 
directors officers and servants of the limited company and their 
respective representatives from all such obligations and liabilities 
and from all expenses and costs in that behalf." 

" 20. The capital of the Company shall be 49,970/. whereof 
7,970/. shall be preference stock representing the existing preference 
capital of the limited company 9,000/. shall be ordinary stock 
representing the existing ordinary capital of the limited company 
and 88,000/. shall be the additional capital to be raised in manner 
hereinafter mentioned." 

" 21. (1) The said sum of 9,000/. ordinary stock shall be divided 
among and vested in the several persons who immediately before 
the passing of this Act were registered as the holders of the ordinary 
capital of the limited company their executors administrators and 
assigns in proportion to their respective holdings in the capital of 
the limited company and the said sum of 7,970/. preference stock 
shall in like manner be divided among and vested in the several 
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l)ersons who immediately before the passing of this Act were regis- 
tered as the holders of the preference shares of the limited company. 

" (2) Upon the passing of this Act there shall be created by virtue 
of this Act sufficient preference and ordinary stock to give effect to 
the provisions of this section. 

^' (3) The stock vested by this section shall be subject and liable 
to the same trusts powers provisions declarations agreements 
charges liens and incumbrances as immediately before the passing 
of this Act affected the share or shares in respect of which such 
stock is so vested and so as to give effect to and not revoke any 
deed or other instrument or any testamentary disposition of or 
affecting the same. 

"(4) The Company shall call in and cancel the certificates of 
shares in the limited company and shall issue in lieu thereof to 
every shareholder certificates for the amount of preference or 
ordinary stock as the case may be by this section vested in him. 

" (5) Every new certificate issued in pursuance of this section 
shall be issued free of charge. 

**(6) No shareholder shall be entitled to a new certificate until 
he shall have delivered up to the Company to be cancelled the share 
certificate for which the new certificate is to be substituted or shall 
have proved to he reasonable satisfaction of the directors of the 
Company the loss thereof." 

On behalf of the Attorney- General it was contended — first, tliafc 
by virtue of the said Act the property of the old company was 
vested in the defendant company ; secondly, that the consideration 
for the sale was (jt) the liabilities assumed by the defendant 
company by virtue of section 13 of the said Act, these liabilities 
amounting to 5,841i. ; (b) 7,970Z. preference stock and 9,000i. 
ordinary stock vested by virtue of section 21 of the said Act, the 
value of the said stocks to be taken at the value they bore at the 
passing of the said Act and being 17,870/. ; thirdly, that the 
defendant company ought to have produced a King's Printers* 
copy of the said Act duly stamped in accordance with section 12 of 
the Finance Act, 1895 ; and fourthly, that the defendant company 
were liable to pay the duty as on a conveyance on sale amounting 
to 118Z. 158,, together with 5 per cent, interest until payment as is 
provided by the Finance Act, 1895. 
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The defendant company had not produced any stamped copy of 
the said Act in accordance with the Finance Act, 1895, s. 12. On 
behalf of the defendant company it was contended that the pro- 
perty of the old company was not vested in the defendant company 
by way of sale, and that, in consequence, the Finance Act, 1895, 
did not apply. 

The question for the opinion of the Court was whether the 
defendants were liable to pay the said duty with 5 per cent, interest 
under section 12 of the Finance Act, 1895, in respect of the passing 
of the said Felixstowe Gas Act, 1904. 

CrippSf K.C. (E. F. Spence with him), for the defendants : 

It is provided in the preamble to the Felixstowe Gas Act, 1904, 
that the gas company shall be dissolved and re-incorporated. 
Therefore the present company did not come into existence until 
the former company had been dissolved, and there can have been 
no sale. In order to constitute a valid sale, there must be a con- 
currence of the following elements — namely, first, parties competent 
to contract ; secondly, mutual assent ; thirdly, a thing, the absolute 
or general property in which is transferred from the seller to the 
buyer ; and fourthly, a price in money paid or promised : see Ben- 
jamin on Sale (5th ed.), p. 2. In the present case there was no 
vendor and purchaser existing at the same time, and therefore 
there can have been no mutual assent. It has not been laid down 
in any case that there can be a sale without the existence of a 
vendor and purchaser. In Furness Bailivay v. Inland Revenue Com- 
missionera [1864] (3), where there was a transfer of the whole 
undertaking of one railway company to another, no question was 
raised as to the parties to the sale, the whole question in the case 
being, whether preference stock given as part of the consideration 
was subject to duty ; and it was held that it was. In Great Western 
Railway v. Inland Revenue Commissioners [1893] (4), where the 
undertakings of two railway companies were amalgamated with the 
Great Western Eailway, it was held that the transaction was in 

(3) 2 H. & C. 855; 33 L. J. Ex. 173; 10 Jur. (n. s.) 1133 ; 10 L. T. 161; 
13 W. R. 10. 

(4) [1894] 1 Q. B. 507 ; 63 L. J. Q. B. 405 ; 70 L. T. 86 ; 42 W. B. 211 ; 58 
J. V. 397 ; 9 Bep. 122. 
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substance a transfer by way of sale. It was urged in that case that 
there had not been a sale, but it was pointed out that everything 
which constituted a sale was present — two parties, one parting with 
something and the other giving something for it. In Foster and 
Son V. Inland Revenue Commissioners [1898] (5) the business of a 
partnership was transferred by deed to a company formed exclu- 
sively of the old partners, and it was held that the deed was a 
conveyance on sale and chargeable with ad valorem duty. It is 
evident from the judgment of Lindlby, L.J., that he was dealing 
with the case of a sale. He said : " We have accordingly two 
parties, one party consisting of several individuals, and the othelr 
party consisting of a corporation. Whether they are or are not 
the members, or the only members of the corporation, is wholly 
immaterial. ... In order to amount to a conveyance of proiierty 
there must be a person conveying and a person taking, and you 
have them both here." It had been urged that, although there 
had been a transfer, it was not by way of sale; but Lindlby, L.J., 
pointed out that Cave, J., in holding that it was not a sale, had 
attached too little importance to the fact that there were there a 
distinct seller and a distinct buyer. In the present case the two 
parties were never in existence at the same time, the old company 
being dissolved before the new company was incorporated : and 
therefore there could not have been a valid sale, as one of the 
essential elements of a sale was wanting. 

[Bray, J. : In order that there shall be a valid contract of sale 
it is necessary that there should not only be two parties to it, but 
also that there should be a contract of sale; but if that latter 
requirement can be dispensed with, as it apparently can from this 
case, why cannot the requirement that two parties are necessary be 
also dispensed with ?] 

To do so would be to do away with transfer by way of sale 
altogether. The present case is quite different from Great Western 
Railway v. Inland Revenue Commissioners (4), where the interests of 
two bodies of shareholders were amalgamated. In the present 

(5) [1894] 1 a B. 516; 63 L. J. Q. B. 173; C9 L. T. 817; 42 W. B. 259; 
58 J. P. 444; 9 Rep. 161. 
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case the transfer was only for the purpose of carrying out statutory 
powers. It was never intended that duty should be payable on the 
occasion of a company acquiring statutory powers. All the cases 
depend on the fact that there have been two parties to the sale. If 
there are not two parties, the transfer cannot be by way of sale : 
see Inliwd lievemte Comviissioners v. Tod [1898] (6). There was 
no consent on the part of the new company to the transfer of the 
property, because at the time of the passing of the Act it was not 
in existence. 

[Brat, J. : The only difficulty is the lack of consensus, but the 
Act of Parliament steps in and creates a consensus.] 

This is a statutory transfer, but not by way of sale, because one 
essential element of a sale is the co-existence of two parties. 

The. Solicitor-General {Sir W. S. Robson, K.C.) (IF. Finlay with 
him), for the Crown : 

The words used in the Finance Act, 1895, are " vested by way of 
sale," and they are purposely so used, because a case might arise 
which' would not come within the word " sale." Lord Esher, M.R., 
dealt with this point in Great JVestern liailicay v. Inland Revenue 
Commissioners (4), where he said : " Turning to the Stamj) Act, the 
words used are ' a conveyance on sale.' Does that expression mean 
a conveyance where there is a definite contract of purchase and 
sale preceding it ? Is that the way to construe the Stamp Act, or 
does it mean a conveyance, the same as if it were upon a contract 
of purchase and sale ? The latter seems to me to be the meaning 
of the phrase as there used." The transfer in the present case 
was clearly ** by way of sale," if not a sale ; and therefore the 
defendants became liable to pay the duty claimed. The ratio 
decidendi in Foster and Son v. Inland Revemve Commissioners (6) 
was that, although the persons constituting the corporation were 
the same as the old partners, yet the corporation was a totally 
different entity from the persons constituting the partnership. Still 
more in the present case is the new company a different ]>erson 

(6) [1898] A. C. 3C9 ; 67 L, J. P. C. 42 ; 78 L. T, 571. 
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from the old company, notwithstanding that the word " re-incor- 
poration " is used in the Act. This transaction was by way of sale 
and w as not strictly a sale ; therefore it was not necessary that the 
two parties should be co-existent at the same time. 

Crijyps, K.C., replied. 

Bray, J. : In this case the Crown claims that there was a duty 
payable upon a transfer of this property under an Act of Parlia- 
ment which was an Act to incorporate and confer further powers 
upon the Felixstowe Gas Light Co. The question turns upon a 
few words of section 12 of the Finance Act, 1895. That Act 
provides in other parts that there is to be a duty on a conveyance 
on sale, and then it provides by section 12 that ** Where after the 
passing of this Act, by virtue of any Act, whether passed before 
or after this Act, either — (a) any property is vested by way of sale 
in any person ; or " as otherwise provided, then the duty is payable ; 
and the question I have to consider is, whether it has been satis- 
factorily shown that by this Act of Parliament property is vested 
by way of sale in any person. It is quite clear that the two 
persons were different; that is to say, the two companies were 
different entities — that is conceded — the limited company and the 
new statutory company, and therefore there clearly was under the 
statute property vested in that person ; and it all comes to the 
question, Was it " by way of sale*' ? Now w^hat is necessary for 
a sale ? No doubt, without the help of an Act of Parliament, it is 
necessary that there should be two parties ; it is necessary that 
there should be a consideration ; it is necessary that there should 
be a consensus; it is necessary that there should be a transfer. 
The dif&culty suggested in this case is that there never were two 
parties existing at the same moment, and further that there was 
no consensus because, inasmuch as the two parties never did exist 
at the same moment, there could be no consensus ; which means a 
meeting and agreeing of the two minds of two persons together. 
But I think the consensus may be inferred from the Act of Parlia- 
ment. It may be an artificial consensus and not a real consensus, 
although the two parties may not be alive at the same moment. If 
one can se§ from the Act of Parliament that it is based upon the 
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real consensus between the new company and the old company, in 
my opinion the Act of Parliament may create that which the two 
persons together could not do ; and I think the Act of Parliament 
did in this case create a consensus between the two parties. Now 
equally of course it may be said that a '' transfer " means a transfer 
from one existing person to another existing person, and these two 
companies never existed together at the same time. I think the 
Act of Parliament may 3upply that deficiency and may say that 
this is to be treated as if it were a transfer from the one company 
to the other company ; and I think colour is given to that by Lord 
Esher's judgment in the case of Great Western Railway v. Inland 
lievenue Commissioners (4), where he said this: "The substance of 
such a transaction, then, would be a transfer of property for a 
consideration, as if it were upon a contract of purchase and sale " ; 
and I gather that he thought that the words ** by way of sale '* 
would be satisfied if the transfer of the property is for a considera- 
tion "as if it were upon a contract of purchase and sale." He 
perhaps was putting it in a somewhat different way ; but whichever 
way it is put, it seems to me that it is not necessary in terms that 
there should have been two parties co-existing at the same time ; 
and therefore, in my opinion, property was vested by way of sale 
in the new company, and accordingly duty is payable upon it. 

Judgment for the Crown. 

Solicitors : Solicitor' of Inland Revemie, for the Crown. 

Batten, Proffitt dk Scott, for the Defendant Company. 
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INLAND EEVENUE COMMISSIONERS v. MAPLE & 
CO, (PARIS), LIMITED (1). 

1907, May 1 ; November 27. H, L. 

(Mmitauy — Stamp Duty — ** Conveyance on Sale** — Trans fer of Proitetiy StttiaU 
Alvritad — lustrume^d Kxecnted Al/road — Consideration — Issue and Mirrry 
of Shares in England — ** Thiny done or to lye done in the United Kingdom" 
-^Siamp Art, 1891 (54 *fc oo Vict, c. 39), s. 14, sub-s. 4 ; «. M. 

By an iDstrument in French called an **acte d*a)tp(^t*^ executed in 
France, an English company transferred certain property in France to 
another English company in consideration of the allotment by the latter to 
the former of a certain number of its shares in the former : — 

Held, that the instrument related to *' property situate *' and to a '* matter 
or thing done or to be done '' in the United Kingdom within the meaning 
of section 14, sub-section 4 of the Stamp Act, 1891, and was a '^ conveyance 
on sale " within section o4 of that Act. 

Decision of the Court of Appeal (2) reversed. 

Appeal from a judgment of the Court of Apj^eal (Fletcheb 
MouLTON, LJ., and Farwell, L.J. ; Collins, M.R., dissenting), 
dismissing an appeal from the decision of Walton, J. 

The question was whether a certain instrument was chargeable with 
stamp duty as a conveyance on sale under the provisions of the Stamp 
Act, 1891. By section 1, together with the schedule, the charge is 
imposed. Section 14, sub-section 4, is in the following terms: 
'' Save as aforesaid, an instrument executed in any part of the 
United Kingdom, or relating, wheresoever executed, to any proi)erty 
situate, or to any matter or thing done or to be done, in any part 
of the United Kingdom, shall not, except in criminal proceedings, 
be given in evidence, or be available for any purpose whatever, 
unless it is duly stamped in accordance with the law in force at the 
time when it was first executed." Section 54 is in the following 
terms : ** For the purposes of this Act the expression * conveyance 
on sale * includes every instrument, and every decree or order of 
any Court or of any Commissioners, whereby any property, or any 
estate or interest in any property, upon the sale thereof is trans- 
ferred to or vested in a purchaser, or any other person on his behalf 
or by his direction." 

(1) Coram, Lord Ashbourne, Lord Macnaghten, Lord James of Hereford, 
and Lord Atkinson. 

(2) [1906] 2 K B. 834 ; 76 L. J. K. B. 1 ; 95 L. T. G87 ; 22 T. L. B. 832. 
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The instrument in question is called a deed of apport. It was 
executed in France between the English company Maple & Co., 
Limited, and the English company Maple and Co. (Paris), Limited. 
The instrument is fully set out in the report below. The fol- 
lowing is a translation of the more material portions of the deed : 
"Deed of Apport. — Between the English company Maple and 
Company (Limited), hereinafter called the 'old company,' regis- 
tered on April 8, 1881, whose registered address is in London, 
with a branch in Paris, No. 5, Rue Boudreau, of the one part, and 
the English company Maple and Company (Paris) (Limited), 
hereinafter called ' the new company,' registered on May 10, 1905, 
whose registered address is in London, of the other part. It has 
been agreed upon as follows : — App(yrt. — The old company by these 
presents brings into the new company under all guarantees in fact 
and in law, the property of which the description follows and which 
the latter accepts." (Here followed a description of the property, 
which comprised a business established in Paris at No. 6 Rue 
Boudreau, which had hitherto been carried on as the French 
branch house of the old company, the goodwill, fixtures, fittings, 
and materials, the plant, and all other movable objects of every 
description used for carrying on the business, the advantages 
resulting from the contracts relating to the said branch, and the 
benefit of any commercial transactions entered into by the old com- 
pany at this branch since 1 January, 1905, together with the 
premises of the business in Paris.) The deed further provided 
that : " In consideration of the apport granted by these presents 
the new company allots to the old company 72,000 shares in its 
share capital of a nominal value of 11. each. Out of these 72,(XX) 
shares 40,446 are allotted in consideration of the apport of the 
movable property, and 81,554 in consideration of the apport of the 
immovable property above mentioned." The Court of Appeal held 
that the instrument was not liable to stamp duty. 

The Inland Revenue Commissioners appealed. 

Sir R. B. Finlay, K.C., and W. Finlay {The Attorney-General 
(Sir J. Laicson Walton, K.C.) with them), for the appellants: 

This deed of apport is clearly a conveyance on sale of pro- 
perty from the ** old " to the " new " company, both of them being 
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English companies. By section 54 of the Stamp Act, 1891, the 
expression " conveyance on sale " " includes every instrument 
whereby any property or any estate or interest in any property 
upon the sale thereof is transferred to or vested in a purchaser." 
It is to be noted that it is the instrument and not the transaction 
which is taxed. By section 14, sub-section 4, " an instrument 
executed in any part of the United Kingdom, or relating, where- 
soever executed, to any property situate, or to any matter or thing 
done or to be done, in any part of the United Kingdom," is not 
available for any purpose unless stamped. Thus the instrument 
is not the less subject to taxation because it was executed abroad. 
There are matters in connection with the transaction which have 
to be done in this country. The Courts below have regarded the 
transaction, rather than the instrument, as the subject of taxation. 
This deed of ajyport is one of the "instruments" mentioned in 
section 1 as liable to the several duties imposed by the statute. 
On its execution it has to be taken in England to an official for 
registration : Companies Act, 1900, s. 7. The shares must be issued 
and delivered in England to the old company in accordance with 
the teims of the deed. If all the transactions had been carried out 
in England the case would have been precisely the same as Great 
Western Ilailway v. Inland Revenue Commissioners [1898] (8), 
where railways were amalgamated, and like Foster and Son^ Limited v. 
Inland Revenue Commissioners [1893] (4), where the reconstruction of 
a firm as a limited company consisting solely of the members of the 
firm was held to be a conveyance on sale and subject to ad valorem duty. 
Walton, J., held that the instrument was a conveyance on sale, 
but wrongly also held that the statement of the consideration was 
superfluous. But by section 5 of the Act of 1891, " All the facts and 
circumstances affecting the liability of any instrument to duty . . . 
are to be fully and truly set forth in the instrument." FLExcHBn 
MouLTON, L.J., was wrong in his interpretation of section 14, sub- 
section 4, which he said imposed no duty to stamp. It is illogical 
to say that there is no duty imposed, but only a punishment for the 
neglect of an obligation — the punishment in this instance being 

(.]) [1894] 1 a B. 507; 63 L. J. Q. B. 405; 70 L. T. 86; 42 W. K. 211 ; oS 
J. V. 397; 9Eep. 122. 

(4) [1894] 1 Q. B. 516 ; 63 L. J. Q. B. 173 ; 69 L. T. SI 7 ; 42 W. li. lVi9 ; oH 
J. P. 444; 9 Hep. 161. 
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non-receivability in evidence. Without stamping — there is no word, 
as Fletcher Moulton, L.J., implies, of insufficiently stamping 
— the instrument is not "available for any i^urpose whatever.'' 
According to Farwbll, L.J., a conveyance of land in England, if 
executed at Ostend, would not be liable to duty at all. All the 
conditions are fulfilled which make this instrument taxable. By 
section 59 contracts — such as that for the allotment of shares — are 
made taxable as conveyances on sale. The two Judges of the 
Court of Appeal have omitted to consider this section. The allot- 
ment could only be effected in England, and by section 14, sub- 
section 4, the place of execution is immaterial. 

Danckwerts, K.C.y and Beddall, for the respondents : 

No doubt it is the instrument, not the transaction, which is 
the subject of taxation. But the question is whether this deed of 
apport was a conveyance on sale within the meaning of the Act. 
Now the instrument was executed in France, and is in the French 
language. It must therefore be construed in accordance with the 
law of France ; and what that law is" becomes matter of evidence. 
The affidavit of M. Mesnil, the French advocate, shows it was not 
a conveyance ; there was no vesting of the property, and practically 
the effect was to constitute a partnership between the two companies. 
The word appoi-t itself excludes the sole proprietorship of either. 

[Earl of Halsbury : By the Code Napoleon sale is a transaction 
by which one delivers and the other takes possession.] 

The duty is on the conveyance on sale, which this is not — it is 
not on the sale. The Stamp Acts are directed to English, not to 
foreign property. Thus, in Stonelake v. Babb [1770] (5), Lord 
Mansfield, G.J., said that the duty was payable if the deed was 
made in England. In XimencB v. Jaques [1795] (6) it was held 
that, as the deed was executed out of England, it need not be 
stamped. In Wright v. Inland Revemie Commissioners [1855] (7) 
Parke, B., said the payment would have to be made "provided that 
the deed is executed in England." None of the successive Stamp 

(5) 5 Burr. 2674. 

(6) 1 Esp. 311 ; 6 Term R. 499. 

(7) 11 Ex. 458 ; 25 L. J. Ex. 49. 



806 INLAND REVENUE COMMISSIONERS [Maksox. 

Acts have bad in contemplation transactions carried out under 
foreign law. 

This instrument may be regarded from two points of view — first, 
as a conveyance for valuable consideration; or secondly, as an 
agreement for the allotment of shares for consideration. It may 
be, if section 14, sub-section 4, applies, that the agreement should 
be stamped. But the two are separable. In Adams v. Morgan 
[1882] (8) Falles, C.B., said, '' I think the decision of the House of 
Lords in Matheson v. Robs [1849] (9) amounts to this, that where 
an instrument is capable of being viewed in two different aspects, 
in one of which it is liable to a stamp, and in the other is free from 
duty, such instrument may, though unstamped, be offered in 
evidence, if used in the aspect in which it is not liable to duty." 
Thus this deed of apjmrt might be liable in one of its aspects. But 
is it liable at all ? In section 14, sub-section 4, there is no criterion 
of what constitutes an '' instrument." The schedule must be 
referred to, and the only item applicable is " conveyance on sale." 
But this instrument is not perfect without proceedings in a French 
Court, and a foreign decree or order cannot be liable to English 
stamp duty. Walton, J., was clearly wrong in saying that the 
instrument must be interpreted according to English law. Flbtcher 
MouLTON, L. J., was correct in holding that section 14, sub-section 4, 
has no bearing, and in itself imposes no duty at all. Section 59 is 
wholly inapplicable to this case. Section 15 of the Revenue Act, 
1889, was passed in consequence of Inland Revenue Commissioners v. 
Angtis d Co, [1889] (10), which decided that an agreement vesting 
the equitable ownership in the purchaser was not liable to stamp 
duty. A foreign instrument executed abroad according to foreign law 
is not liable to stamp duty merely because certain ministerial acts, 
not affecting the character of the instrument itself, have to be 
performed in the United Kingdom. 

[They also referred to Thomson v. Advocate-Oeneral [1845] (11) 
nxid Attorney-Generalv. Jewish Colonization Association [1900] (12). 

(8) 12L. B. It. 1, atp. 11. 

(9) 2 II. L. C. 286; Vi Jur. 307. 

(10) 23 Q. B. D. 579; 61 L. T. 832; 38 W. B. 3. 

(11) 12 CI. &F.1; 9 Jur. 217. 

(12) [1900] 2 Q. B. 556 ; 69 L. J. Q. B. 692 ; 82 L. T. 579; 49 W. B. 59; 
64 J. P. 426. 
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W. Finlayy in reply. 

The House took time for consideration. 

Lord Macnaohtbn : This case seems to me to be very plain and 
very simple. But I must express my opinion with diffidence, 
because I find that the view which I ventare to think so plain and 
so simple has been described by one of the learned Lords Justices, 
in a most elaborate judgment, as based on premises which are 
perfectly absurd and ridiculous. 

There are no facts in dispute. A trading company, limited by 
shares and registered in England, had a branch in Paris, with pro- 
perty there, both movable and immovable. For some reason or 
other it was thought good to separate the French business from the 
English. So on 10 May, 1905, a company, limited by shares, was 
registered in England with the object of purchasing the French 
business. On 5 June following, an instrument in the French 
language was executed in Paris, both by the old company and the 
new, whereby the old company transferred to the new company, as 
from a past day, the French business with all the property attached 
to it, and the new company purported to allot to the old company 
a specified number of shares out of its share capital. In connection 
with the actual allotment of the shares which were the consideration 
of the purchase, it was, of course, necessary to register the instru- 
ment of 5 June, duly stamped. Under the Companies Act, 1900, 
default is visited with so heavy a penalty as to make it practically 
impossible to get shares allotted for a consideration other than cash 
without complying with the requirements of section 7. The Com- 
missioners of Inland Revenue were asked to determine whether the 
instrument in question was or was not subject to duty, and to fix 
the duty, if any. Their opinion was that it was a " conveyance on 
sale " within the meaning of the Stamp Act, 1891, and that an ad 
valorem stamp was necessary. There is no question now raised as 
to the amount of duty, if duty is payable. But both Mr. Justice 
Walton and the Court of Appeal (Collins, M.R., dissenting) decided 
that the instrument was not a conveyance chargeable under the 
Act of 1891. From that decision the present appeal has been 
brought. 

M. — VOL. XIV. 22 



808 INLAND REVENUE COMMISSIONERS [Mansoh, 

I think that there can be no doubt that the deed of 5 Jane, 1905, 
is a " conveyance on sale " within the meaning of the Act of 1891, 
having regard to the definition contained in section 54. It is an 
** instrument . . . whereby . . . property . . . uponthe sale there- 
of is transferred to ... a purchaser." According to French law, 
too, if that is material, it is a conveyance on sale, although it 
appears that in the absence of registration a purchaser without 
notice might obtain a preferential title. 

Then comes the question, How is the expression " conveyance on 
sale" to be understood? What limitations are to be placed upon 
it? Is it to be limited to conveyances executed in the United 
Kingdom ? Such a limitation would be unreasonable when the 
instrument operates on property situate in the United Kingdom. A 
trip across the Channel would afford ready means of evading duty. 
Now section 14, sub-section 4 of the Stamp Act, 1891, shows that 
it was not intended so to limit the expression. Why may not that 
sub-section be referred to for the purpose of showing that convey- 
ances on sale executed abroad are chargeable with duty when they 
relate ** to any matter or thing done or to be done in any part of 
the United Kingdom," as well as when they relate to any property 
situate in the United Kingdom ? Speaking for myself, I have some 
difficulty in seeing why it should be assumed that this instrument 
does not relate to property situate in the United Kingdom. The 
Act speaks of the ** instrument." The provision is not confined to 
the operative part of the instrument. It speaks of the instrument 
as *' relating to " certain subjects. There is no expression more 
general or far-reaching than that. This instrument relates to the 
capital of the new company, out of which it was agreed that a 
specified number of shares should be appropriated and allotted to 
the old company. The share capital of the new company, if it was 
situated anywhere, was situate in England. In my opinion, there- 
fore, this instrument does relate to property situate in England. It 
certainly relates to something to be done in England. It relates to 
the registration in the name of the old company of the shares 
which were to be allotted as the consideration for the purchase of 
the French property. 

It seems to me (though I still speak with great diffidence) that 
the learned Judge of appeal who gave the leading judgment in 
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favour of the respondents has not paid sufficient attention to two 
points which appear to me to be clear enough. One of them indeed 
is noticed in an early part of the judgment, though it seems to be 
ignored afterwards. In the first place, it must always be borne in 
mind that, as regards conveyapces on sale, the charge is on instru- 
ments, not on persons. In the next place, I think it is clear that 
there is nothing criminal in a purchaser omitting to stamp his con- 
veyance. By such an omission he commits no breach of duty. He 
does nothing wrong. The instrument, if not duly stamped, cannot 
be put in evidence or made available for any purpose. That is all. 
The purchaser need not go about in fear of the Attorney-General 
pouncing upon him and getting him fined. The fines spoken of in 
section 15 are not, as one of the Lords Justices seems to think, fines 
to which a purchaser becomes liable by not stamping his convey- 
ance, but fines which he has to pay for the privilege of stamping 
his conveyance after the prescribed period if he wants to get it 
stamped. 

I agree with the. judgment of Collins, M.R. I think judgment 
should be entered in favour of the Commissioners, with costs here 
and below. 

Lord Ashbourne, Lord James of Hereford, and Lord Atkinson 
concurred. 

Appecd allowed. 

Solicitors : Sir Fi'ancis Oore^ Solicitor of Inland Revenue, for the 
Appellants. 
Peake^ Bird^ Collins d- Co., for the Respondents. 
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SHEPHEAED v. BRAY. 
1907, October 16, 17, 21. C. A. Cozens-Hardy, M.R., Fletcher- 

MOULTON AND FaRWELL L.JJ. 

ComjM'ixy — Proepectus — Untrue Statement hy Directors — Compeiiaatwn — Contrihu- 
tiim — Death of Director — Actio Personalis — Directors* Liability Act, 1890 
(63 & 54 Vict, c, 64), ss, 3, 5. 

Appeal of executors of deceased directors from decision of Warrikotox, 
J. (1), allowed by consent, the Court stating that it must not be taken that, 
as at present advised, they were prepared to assent to the whole of the 
decision of Warrington, J. 

Appeal from decision of Warrington, J. 

The directors of the London and Northern Bank, Limited, issued 
a prospectus which contained an untrue statement that the only 
contracts to which the company was a party were two, omitting 
a third which was material to be disclosed. An action against 
some of the directors was brought, and judgment obtained by one 
Broome, a shareholder who had taken shares on the faith of the 
prospectus, for compensation for loss or damage sustained by reason 
of the untrue statement under section 8 of the Directors' Liability 
Act, 1890. After appeal to the House of Lords, where the judgment 
of the Court of Appeal affirming the judgment of the Court below 
was affirmed (see Shepheard v. Broovie [1904] (2), a compromise 
was arrived at between the parties to the action, under which the 
shareholder was to receive an agreed sum of 800Z. by way of 
compensation or damages, the taxed costs of an enquiry which had 
been begun but was agreed not to be further proceeded with, and 
7002. for additional costs. The amounts were paid, together with 
the taxed costs of the action and appeals, by the present plaintiffs, 
who were some of the directors, and who contributed to the pay- 
ment in equal shares. A number of other similar actions were 
commenced or claims made against the present plaintiffs, of which 
some were compromised; in others judgment was entered by 
consent for an enquiry as to damages ; in others money was paid 
into Court to answer the claims. In respect of these, the present 
plaintiffs had paid or become liable to pay large sums, and incurred 

(1) 13 Manson, 279 ; [1906] 2 Ch. 235 ; 70 L. J. Ch. 633 ; 95 L. T. 414 ; 54 
W. R. 556; 22T. L. R. 625. 

(2) 11 Manson, 283 ; [1904] A. C. 342 ; 73 L. J. Ch. 608; 91 L. T. 178; 53 
W. E. Ill; 20T. L. R,540. 
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considerable costs and expenses. They commenced this action 
under section 5 of the Directors' Liability Act, 1890, against their 
co-directors and the representatives of deceased co-directors, for 
rateable contribution to the payments they had made or become 
liable for, and to their own solicitor and client costs and reasonable 
expenses in connection with the action by Broome and the other 
actions and claims. 

Wabbington, J., held that they were entitled to contribution not 
only against living co-directors, but also against the executors of 
George Bray and of Isaac Gaunt, co-directors, who had died, for — 
first, sums paid for compensation for loss or damage; secondly, 
taxed costs of the plaintiff in the original action up to and including 
judgment; and thirdly, costs paid to other claimants (whether 
under judgment in actions or agreements) ; but not, fourthly, for 
the additional costs of the plaintiff in the original actions ; nor, 
fifthly, the present plaintiffs' own costs in that action ; nor, sixthly, 
costs in the Court of Appeal and House of Lords. 

The executors of Bray and Gaunt appealed. There was also a 
cross-appeal by the plaintiffs. 

Danckivei-ts, K.C., and A. R. Kirby, for Bray's executors, and 
Ooi'C'Broivnej K.C., and Frank RiisseU, for Gaunt's executors, 
argued that contributions could not be recovered against the 
representatives of deceased directors, on the principle Actio 'personalis 
moHttir cum persona. After the Coubt had heard the arguments of 
counsel for the appellants and part of the argument for the 
respondents, which dealt (inter alia) with the construction of 
section 5 of the Directors' Liability Act, 1890, counsel stated that 
it had been agreed to compromise the action on the following 
terms : " Appeal allowed. Order below reversed and action and 
cross-appeal dismissed. No costs here or in action. Plaintiffs to 
make no claims for contribution in the future against the repre- 
sentatives of either Bray or Gaunt in matters arising out of the 
prospectus issued by the London and Northern Bank, Limited, 
referred to in the pleadings." 

Cozbns-Habdy, M.R. : We are very glad to hear that a compromise 
has been arrived at. After having heard the argument for the 
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appellants and a great part of the respondents' arguments, it must 
not be taken that the Court, as at present advised, is prepared to 
assent to all that Mr. Justice Warbington decided. 

Solicitors : Helder^ Roberts cO Co., agents for Simpson, Thomas 
d Co., Leeds, for the Appellants. 
Waterhonse d Co., for the Respondents. 



In re BULAWAYO MAKKET AND OFFICES CO. 
1907, July 23. Warrington, J. 

Company — Directora — One Limited Company Sole Director of Another — Ultra 

Yires. 

There is nothing in the Companies Acts which renders it lUtra viree a 
company to have no directors, or to have another company as its sole 
manager or director. 

Petition. 

The above-named company was incorporated in the year 1897, 
with a memorandum and articles of association. 

The regulations of the company, as originally constituted, pro- 
vided for a board of directors in the usual way, and contained the 
following provision with regard to the appointment of managers. 

Art. 128: ''The directors may from time to time and at any 
time appoint any persons to be managers of the company, either 
for a fixed term or without any limitation as to the period for which 
such managers are to hold office . . . and . . . may entrust to 
and confer upon such managers for the time being such of the 
powers authorities and discretions exercisable under these presents 
by the directors (including, if thought fit, power to use the 
seal) as they think fit, and may confer such powers for such time, 
and to be exercised for such objects and purposes and upon such 
terms and conditions, and with such restrictions, as they think 
expedient, and may confer such powers either collaterally with, or 
to the exclusion of, or in substitution for, all or any of the powers 
of the directors in that behalf.'* 

Notice was sent to the shareholders of proposals to pass and 
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confirm a certain resolution at two meetings to be held on 
28 January and 25 February, and the resolution was passed and 
confirmed on those dates respectively. So far as material, it was 
as follows : " That art. 123 of the Articles of Association of the 
company be struck out " ; and " The following is to be substituted 
therefor that is to say — until otherwise determined by the company 
in general meeting, there shall be no directors of the company, but 
the control of the company and the management of its business in 
Bulawayo and London shall be vested in a manager or managers, 
and such manager or managers may exercise all such powers of the 
company and do, on behalf of the company, all such acts as may 
be exercised and done by the company and as are not by statute or 
by these articles required to be exercised or done by the company 
in general meeting. Whenever, under these articles, the directors 
are required or authorised or are given a discretion to do or not to 
do any act, then, as the case may be, the managers shall or shall 
not do or shall be empowered to do such act. Article 128a : The 
first managers of the company shall be the Bhodesia Exploration 
and Development Company, who shall (until directors have been 
appointed) hold office so long as they shall be able and willing to 
act. A subsequent manager or managers shall be appointed by the 
company in general meeting.'' 

A shareholder who held five fully paid 11. shares (which had 
recently been reduced to five shares of 5«. each) presented this 
petition for a compulsory winding-up order, on the ground that it 
was just and equitable that the company should be wound up 
because they had passed the above resolution. 

Hughes, K.C., and Haii-y Greenwood, for the petitioner : 

The effect of the resolution, if allowed, would be, as regards this 
company, to get rid of the obligations and responsibility and 
liability of individual directors. All the restrictions which it was 
intended by the Companies Acts, in making individual directors 
responsible and liable for their acts and omissions and placing them 
under obligations, should exist for the benefit of shareholders, 
would be got rid of. The scheme contemplated by the company 
is ultra vires. It is contrary to the whole policy of the Acts. 
Under it the Bhodesia company would have complete control 
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of the Bulawayo company for an unlimited time, without the 
shareholders having any means of making individuals liable for mis- 
management. The real substance is that the scheme is ultra riresy 
not so much because under it there are no directors, but because 
it makes a company sole director. A director is a person who must 
have intelligence, discretion, capacity to be punished, and a 
conscience. A company has none of these attributes — at least not 
the first two or the last. A limited company cannot " sign " 
documents. Provisions for the protection of members are made by 
the Act of 1862, beginning with section 49. It is difiicult to see how 
a limited company could be made liable for misfeasance under 
section 165 of that Act — now section 10 of the Companies (Winding- 
up) Act, 1890. If an order were made under section 165 against a 
limited company the liability would be limited, and not, as it ought 
to be, unlimited. Again, a limited company cannot be imprisoned 
nnder section 166, either with or without hard labour. The 
statutory provisions for making returns, &c., are quite inconsistent 
with the idea of a company being a director. There is certainly no 
authority that a limited company may be one of the seven signa- 
tories of a memorandum of association ; and, in practice, it appears 
that the Registrar will not accept a company as such. The Legisla- 
ture, in its provisions in regard to companies, contemplates that a 
company shall be managed by individual persons. The whole of 
the Directors* Liability Act, 1890, is simple enough as applied to 
an individual, but would be unworkable as against a limited 
company. A company could not attend for public examination 
under section 8, sub-section 8 of the Companies (Winding-up) Act, 
1890. The machinery of the Acts is not adapted to a company 
being a director. The change in the constitution of the company 
which the resolutions contemplate is so vital in removing from the 
shareholders all control over the management of the company that 
it is ultra vires. It amounts to taking away the substratum of the 
company. It is an attempt to substitute for a person, who ought 
to be personally liable to shareholders and capable of being 
examined and punished, and of being made liable for misfeasance 
to the full extent of his fortune, a company of which these essential 
conditions cannot be predicted. It is "just and equitable" under 
these circumstances that the company should be wound up — In re 
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Amalgamated Syndicates [1897] (1)— that is the proper remedy. If 
what the company claim to do can be done in this case, it can be 
done in others where directors are, or think they may be, liable for 
misfeasance. Moreover, apart from the question of ultra vires, it is 
not competent to a majority to take away the protection which the 
Acts give to a minority. 

Jenkins, K.C., and J. W. Holmes, for the company, and IF. //. 
Draper, for opposing shareholders, were not called upon to argue. 

Warrington, J. : This is a petition presented by a shareholder 
holding five fully paid-up shares of 11. each, which have recently 
been reduced to five fully paid-up shares of 5». each. He presents 
the petition for the compulsory winding-up of the company. He 
alleges that it is " just and equitable" that the company should be 
wound up, because they have recently passed, and confirmed, a 
certain special resolution, to which I will refer presently. [His 
Lordship stated the facts and resolution, and continued:] The 
ground on which the petition is presented is that *the resolution is 
idtra vires the company. It is argued that it is contrary to the 
constitution of the company, and a thing the company cannot do 
by any means, to appoint a limited company as its sole manager — 
I do not care whether it is called "director" or "manager" — it 
does not matter. It is further said that, having regard to this com- 
pany, it is " just and equitable" to wind it up because a majority 
have, by passing this resolution, endeavoured to take away what is 
said to be a privilege of the minority — namely, that they shall have 
individual persons to look to as liable to them as directors instead 
of a company. 

With respect to tbe contention that it is ultra vires, there is 
really nothing to support it. The Act of 1862 contains certain 
provisions headed " Provisions for protection of members." There 
is not a word in those provisions which in any way indicates that 
the Legislature at any time thought it was essential that there 
should ever be directors at all, much less that the company should 
not be managed by a single director, which might or might not be 

(1) 4 Manson, 308; [1897] 2 Ch. 600; 66 L. J. Ch. 783 ; 77 L. T. 431 ; 46 
W. E. 75. 
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a limited company, as the case might happen. There is nothing 
therefore in the original Act which in any way makes it incumbent 
on the company either to have directors or to have directors who 
shall be individual persons, and responsible as individuals to the 
shareholders. 80 far there is nothing in the Act of 1862, except 
that section 67 seems to contemplate that there might be cases in 
which there might be no directors at all. With regard to the 
subsequent Acts, no doubt there are provisions which assume that, 
according to the usual practice as it has been developed since 
limited companies were known, directors would be individuals ; but, 
even in those subsequent Acts, and even though it might be difficult 
to fit them in if the usual practice were departed from and limited 
companies were appointed as directors, there is nothing which I can 
see that indicates an enactment to the contrary, or that they shall 
not be limited companies. I can find nothing, therefore, in the 
statutes under which these companies are formed which renders it 
tUtra vires the company to have as sole manager a company, or to 
have no directors at all. 

The second argument which has been used is that in an existing 
company which originally starts with directors it is just and equit- 
able to wind it up if the majority required by the special-resolution 
section of the Act of 1862 seek to alter the regulations by removing 
the protection afforded by individual directors. A complete answer 
to that is found in this. A man takes shares in a limited company 
subject to the possibility of the regulations of the company being 
altered in the manner provided for by the Act of 1862 — namely, by 
special resolution — that is one of the conditions on which he applies 
for shares; and, if any such argument as that to which I am 
referring could be applied to any company, it certainly is hardly 
applicable with any force to this company, having regard to art. 
128. Art. 128 of the original articles enabled the directors, not 
even by resolution, to put the whole management of the company 
into the hands of some manager '* to the exclusion of, or in sub- 
stitution for, all or any of the powers of the directors in that behalf." 
The very constitution of the company enabled the directors to 
divest themselves of all powers and responsibilities in the manage- 
ment of the company, and to put it into the hands of some other 
person as manager. 
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Therefore it seems to me that neither of these grounds affords 
any reason for winding up, and consequently I dismiss the petition 
with costs. 

Solicitors : Hyman Isaacs d- Lewis, for the Petitioner. 

Ingle, Holmes, Sons dk Pott, for the Company. # 
Pritchard d Sons, for the Opposing Shareholders. 
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In re RUSSIAN PETROLEUM AND LIQUID FUEL 
CO., LONDON INVESTMENT TRUST, LIMITED r. 
RUSSIAN PETROLEUM AND LIQUID FUEL CO. 

1907, JvXy 26. Warrington, J. 

1907, July 29, 81. C. A. Cozens-Hardy, M.R., Sir Gorell 
Barnes, P., and Kennedy, L.J. 

Company — Debentures — Deposit with Bankers — Collateral Security — Credit Exceed- 
ing Nominal Value — Payment off of Amount Secured — Debentures Retained by 
Bankers — Further Advance on Same Security — Fresh Issue, 

A company issued a series of debentures, secured by a trust deed whereby 
the company charged its undertaking and all its property, including uncalled 
capital, witii the payment of the debentures and interest, and such charge 
was to be a floating security, but the company was not to be at liberty 
without the authority of an extraordinary resolution of the debenture- 
holders to create any mortgage or charge upon such assets ranking 2^ri 
passu with or in priority to the charge thereby created. Certain of the 
debentures were not issued to the public, but deposited by the company 
with a firm of bankers as collateral security for a credit with that firm. 
The debt secured by the debentures at one time amounted to more than 
the nominal value of the debentures, but according to the CTidence then 
before the Court it had been reduced to 5001, 

Warrikotox, J., held that, as against the holders of debentures 
of the same issue, the company had no power to charge the debentures 
in question with any further sum ; and he considered that even if the 
debentures had been issued to secure a current account, and the account 
had been in debit to the full nominal value of the debentures and had been 
paid off, any further borrowing on the security of the debentures would be 
the issuing of a fresh security. 

The company appealed. It appeared from further evidence, which had 
been filed after the hearing in the Court below, that the whole of the debt 
secured by the debentures in question had been paid off and that the 000/. 
had been advanced by the bankers for the purpose of keeping alive the 
debentures which were still in their possession : — 

Ileldf that on payment off of the amount for which the debentures were 
originally a security the debentures were just as much dead as if they 
had been actually handed back to the company, and that consequently the 
500/. was not secured by such debentures. 

In re Tcuker and Sons, Limited, Hoare v. Tasker and Sotis, Limited (1), 
applied. 

The Bussian Petroleum and Liquid Fuel Co. was incorporated in 
1898. 

(1) 12 Manson, 302 ; [1905] 2 Ch. 587 ; 74 L. J. Ch. 643 ; 93 L. T. 195 ; 54 
W. R. 65 ; 21 T. L. R. 736. 
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One of its objects, as stated in its memorandum of association, 
was: 

" 8 (n). To borrow or raise or secure the payment pf money on 
any terms and conditions, and to create and issue mortgages, 
debentures and debenture stock (perpetual or redeemable) charged 
or not charged on the undertaking or all or any of the company's 
property (including its uncalled capital) or revenue, and to establish 
and provide sinking and reserve funds for redemption or payment 
of obligations and liabilities/' 

Art. 85 (f) of the articles of association empowered the directors 
to " borrow or raise any sum or sums of money on such security and 
upon such terms, as to interest or otherwise, as they may deem fit, 
and for the purpose of securing the same and interest, or for any 
other purpose, create, issue, make and give respectively any per- 
petual or redeemable debentures or debenture stock or any mort- 
gage or charge on the undertaking or the whole or any part of the 
property present or future, or uncalled capital of the company, and 
any debentures, debenture stock and other securities may be made 
assignable free from any equities between the company and the 
person to whom the same may be issued. . . .'' 

In December, 1902, a series of 5,000 debentures in bearer bonds 
of 100/. each, and secured by a trust deed, was issued, or proposed 
to be issued, by the company. The deed, which was dated 6 January, 
1908, and was made between the company of the one part and the 
Debenture Securities Investment Go. as trustees of the other part, 
contained the following clause : 

'' 2. The company hereby charges in favour of the trustees its 
undertaking and all its property for the time being both present 
and future including its uncalled capital with the payment to the 
trustees of the debentures and the interest thereon and all other 
moneys intended to be hereby secured and such charge shall be a 
floating security and accordingly shall in no way hinder or prevent 
the company from selling alienating mortgaging charging leasing 
paying dividends out of profits or otherwise disposing of or dealing 
with such assets in the ordinary course of business and for the 
purposes of carrying on the same ; but the company is not to be 
at liberty without the authority of an extraordinary resolution of 
the debenture-holders to create any mortgage or charge on such 
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assets ranking pari imssu with or in priority to the charge hereby 
created. Moreover such charge is not to prejudice or affect any 
rights of the owners of claims against the company or any of its 
property arising from the company's operations in Russia as such 
rights now or may hereafter exist under the laws of the Empire of 
Russia and the charge hereby created is so created subject to such 
rights." 

Each of the debentures contained the following clause : " 3. The 
bearers of the debentures of this issue and of the coupons attached 
thereto are and will be entitled paH passu to the benefit of and 
will also be subject to the provisions contained in " the trust deed. 

The first condition indorsed on each debenture was : '' This 
debenture is one of a series of like debentures issued or about to be 
issued by the company for securing principal sums amounting in 
the aggregate to 600,000Z." 

By condition 7 the debentures of the issue were to be redeemed 
. by annual drawings. 

Of these debentures, 4,000 were issued to the public, and the 
London Investment Trust held 440 of them. 

In 1904 the remaining 1,000 debentures were issued, and were 
deposited with Messrs. Brown, Shipley & Co., bankers, as security 
for a credit with that firm, who were not, however, registered as the 
holders of the debentures. 

The terms of the credit were stated in the following letter 
dated 16 December, 1904, from Messrs. Brown, Shipley & Co. 
to the company : " We hereby confirm the agreement made with 
your Mr. F. M. Ogilvy in terms of which we have arranged a 
credit in your favour for 150,000Z. which amount has been 
distributed as follows: 
50,000i. to ourselves. 
50,0001. to Messrs. J. S. Morgan & Co. 
50,000Z. to Messrs. Ogilvy Gillanders & Co. 
and a copy of the ' Terms of Credit ' is enclosed herewith. 

'^It is understood that all drafts under this credit will be 
lodged with us and by us be presented at the participating 
banks and that your cheque for the commission of 2 per cent, 
per annum will be handed to us in exchange for the acceptances. 
Further, that you are to pay us a commission of \ per cent. 
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for our services in connection with the placement and manage- 
ment of the portion of the credit not retained by ourselves, say, 
100,000Z. = 250Z. on the completion of the arrangements. We 
enclose the obligation for this credit, which please sign and 
return to Us." 

The document referred to in the letter as the obligation was 
headed: "Credit for 150,000i. in favour of the Russian Petro- 
leum and Liquid Fuel Co. Terms of Credit." Paragraph 1 was 
as follows : " The credit is to be for one year, say in six months 
drafts with one renewal. Banking Commission 2 per cent, in all 
payable in advance. The credit to be secured by deposit of 
100,000{. unissued balance of 5^ per cent, debentures redeemable 
by 10 per cent, per annum sinking fund at 105." 

It appeared from an affidavit of the secretary of the company 
filed by leave after the hearing before Warrington, J., that the 
credit was operated upon in the following way : The company drew 
five bills of 10,000Z. each upon Messrs. Brown, Shipley & Co., who 
accepted the bills and handed them back to the company. The 
company negotiated the bills and retained the proceeds. The com- 
pany further drew five bills of 10,000/. each upon Messrs. J. S* 
Morgan & Co. and handed the bills to Messrs. Brown, Shipley & Co., 
who procured Messrs. J. S. Morgan & Co. to accept them. Messrs. 
Brown, Shipley & Co. handed the bills back to the company, who 
negotiated them and retained the proceeds. The company further 
drew five bills of 10,000Z. each upon Messrs. Ogilvy, Gillanders 
& Co., which were dealt with in the same way as the bills drawn 
upon Messrs. J. S. Morgan & Co. The fifteen bills for 10,000Z. 
each were all in similar form except as to the parties thereto, and 
were dated 17 December, 1904, and made payable six months after 
date. On 20 June, 1905, they all became payable and were 
renewed for six months. The renewed bills became payable on 
28 December, 1905, and were retired by Messrs. Brown, Shipley 
& Go. Certain of the debentures comprised in the security were 
drawn and redeemed under condition 7 of the debentures, and 
18,440/., representing their value, was paid to Messrs. Brown, 
Shipley & Co., thus reducing the debt due to them to 186,560/. 
The 128 debentures which had been redeemed were returned by 
them to the company, who cancelled them. The advance of the 
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186,560Z. was by arrangement continaed by means of bills at three 
months. These bills were in March, 1906, renewed, and on 
29 June, 1906, the renewed bills became payable and were retired 
by Messrs. Brown, Shipley & Co. The subsequent proceedings 
were stated in the affidavit as follows : 

Par. 17 : " Upon 5 July, 1906, the company paid to Messrs. 
Brown, Shipley & Co. the sum of 51,000Z. in part discharge of 
the sum of 186,560Z. outstanding in respect of the said credit. 

Par. 18 : " Upon 20 July, 1906, Messrs. Brown, Shipley & Co. 
advanced to the company the sum of 500Z. by placing the same to 
the credit of the company upon a loan account and it was verbally 
agreed upon behalf of the company with Messrs. Brown, Shipley 
& Co. that the said sum of 500Z. should be secured by the 872 
debentures deposited with Messrs. Brown, Shipley & Co. upon 
which security 85,560Z. was then outstanding and thereupon the 
company paid to Messrs. Brown, Shipley & Co. the sum of 85,560/. 
leaving the sum of 600L still owing. 

Par. 19 : " The intention of the company in leaving the said 
sum of 500/. still outstanding was to avoid the said debentures 
being freed from all charges or incumbrances in favour of Messrs. 
Brown, Shipley & Co." 

On 81 December, 1906, 109 of the deposited debentures were 
drawn for redemption, and were released by Messrs. Brown, Shipley 
& Co., whoTeceived no payment, and still retained the remaining 
768 debentures. In December, 1906, they agreed to guarantee 
advances to the extent of 45,000Z. by Messrs. Bobarts, Lubbock 
& Co. to the Company. On their guarantee various sums were 
advanced, but they had been paid off, and all that remained 
due to Messrs. Brown, Shipley & Co. upon the security of the 
768 debentures, which were still in their possession, was the sum 
of 500Z. 

The London Investment Trust, the holders of 440 debentures of 
the series issued, brought this action against the company, and 
moved for an injunction to restrain the defendant company from 
creating, by an issue of or by a charge upon any of the 768 deben- 
tures retained by Messrs. Brown, Shipley & Co., any charge upon 
the property comprised in the trust deed of 6 January, 1903, 
purporting to rank with regard to such property pari passu with the 
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remainder of the debentures therein secured, and from applying to 
the redemption of the said debentures, or any of them, any sum in 
excess of the amount now secured thereon out of the amounts which 
ought, under condition 7 of the debentures, to be appUed in 
redemption of the debentures of the said issue. 

Uowden, K.C., and A. R.Kirby^ for the plaintiff company. 

H. Terrell, K.C., and J. F. Carr {Eldon Bankei, K.C., with 
them), for the defendant company. 

Warrington, J. : The company in this case has issued to Brown, 
Shipley & Go. certain debentures, some of which have been redeemed 
and some of which still remain in the possession of Brown, Shipley 
& Co. Those which now remain in the possession of Brown, Shipley 
& Co. are 768 in number for a nominal amount of 76,800/. They 
were originally issued as a collateral security for a debt. That debt 
amounted at one time to more than the nominal amount of the 
debentures issued. It is now reduced to a sum of 5001. The 
question is whether, as against other debenture-holders of the same 
issue, the company now have power to charge those debentures 
with any further sum, or whether the debenture-holders are entitled 
to say, " Our property on which you have a charge shall be regarded 
as charged with 500Z. and no more." That is the short and concise 
statement of the facts. The right on which the other debenture- 
holders, the plaintiffs, insist is founded upon a clause in the deben- 
ture deed which provides that the company should not, without the 
authority of an extraordinary resolution of the debenture-holders, 
create any mortgage or charge on such assets ranking pari passu 
with, or in priority to, the charge thereby created. 

The plaintiffs raise two points. They say, first, that the whole 
amount has been borrowed on the security of these debentures, and 
that, that having been done, no more can be borrowed on that 
security as against the other debenture-holders. They further say 
that the amount borrowed has been repaid except to the extent of 
500/. ; that the creation of any further charge upon the debentures 
would be a borrowing in excess of the nominal amount of the deben- 
tures, and therefore would be the creation or issue of, or an attempt 

M. — VOL. XIV. 28 
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to create a charge ranking pari passu with the other debentures. 
That point seems to me to be really independent of In re Taskei^ and 
Sons, Limited, Hoare v. Tasker and Sons, Limited [1905] (1), which 
has been relied upon. I think, the point being as I have stated it, 
the conclusion of law results. If once you issue debentures, and 
the amount nominally secured by the debentures is advanced on 
that security, you cannot create a charge for any further sum 
without creating an additional charge which purports to rank j)ari 
passu with the debentures of the original issue. That is exactly 
what has taken place here. It seems to me there is no peculiarity 
in the fact which is asserted, although it is not expressed in the 
affidavits, that the debentures were issued to secure a current 
account. It seems to me that even in the case of a current account, 
when the full amount has been borrowed, and when the account 
has been in debit to the full sum of the nominal value of the 
debentures, then, if the debit has been paid off, any attempt to 
borrow further money on the security of the debentures is really to 
issue a fresh security. 

The plaintiffs, I think, would be entitled to succeed on that, but 
they take another point. It is another point in form, although it 
is substantially the same point. They say that these debentures 
are now held as security for 500Z. only, and they meet the sugges- 
tion that the security might be transferred to somebody who might 
advance more than the 500Z. by saying if that took place, or even 
if the bankers advanced a further sum than the 500!., it would 
come to exactly the same thing as if the debentures had actually 
been redeemed for the 500Z. What they say is, " We are entitled 
to say that the ^debentures shall be held subject to redemption on 
payment of that sum which is owing now." If they are to be 
redeemed by any transaction taking place either between the 
present creditors of the company alone, or between the present 
creditors and a transferee and the company, the transferee can 
only get an additional charge by virtue of the act of the company, 
and that act of the company amounts to the creation of a 
charge 2>an passu with the debentures. 

I think that point also ought to be decided in favour of the plain- 
tiffs, and I think, therefore, the plaintiffs are entitled to the 
injunction for which they ask, which is to restrain the company 
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from creating by issae of or charge upon any of these debentures 
which are specifically mentioned any charge on the property com- 
prised in the trust deed ranking pan pasBu with the remainder of 
the debentures thereby secured or applying to the redemption of the 
debentures any sum in excess of the amount now secured upon them. 

The following was the order as drawn up : 

" This Court doth order that the defendant company be restrained 
until judgment or further order from creating by an issue of or a 
charge upon any of the 768 debentures of the defendant company 
the numbers whereof are set out and described in the endorsement 
of the said writ any charge upon the property comprised in the 
indenture mentioned in the endorsement of the said writ purporting 
to rank with regard to such property pari passu with the remainder 
of the debentures thereby secured and from applying to the redemp- 
tion of the said debentures or any of them any sum in excess of 
the amount now secured thereon which ought under condition 7 of 
the debentures to be applied in redemption of the debentures of the 
said issue." 

The defendants, the company, appealed. 

II. Tei-rell, K.C., Eldon Baiikes, K.C., and J. F. Carr, for the 
appellants : 

The company had, under clause 8 (n) of the memorandum of 
association and art. 85 (f) full power to create and issue the 
debentures in question. One thousand of the debentures were 
deposited by the company with Messrs. Brown, Shipley & Co. as 
collateral security for a credit of 150,000Z. The result of the 
arrangement was that there were two distinct debts : the one the 
100,000Z. due on the debentures, a constant debt never varying, 
and the other — the credit debt — which may vary from time to time 
according as the credit is increased or reduced. In respect of the 
debenture debt the bankers could have proved or sued at common 
law for the full nominal amount of 100,0002., although when they 
had recovered it they could only retain thereout the actual amount 
due on their security : In re Regent's Canal Ironworks Co. [1876] (2). 
That case brings out very clearly the distinction between the two 

(2) 3 Ch. D. 43 ; Ao L. J. Oh. 360, 620 ; 35 L. T. 288 ; 24 W. B. 687 

23 2 
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kinds of debt. The debenture debt is governed by the contract 
between all the debenture-holders and the company ; the credit 
debt is governed by the bargain between the company and the 
creditors, and with that the debenture-holders have nothing to do. 
Admittedly, if either of the debts had been paid off, and these 
debentures had thereupon been handed back to the company, the 
debentures would have been dead. But so long as anything is due 
the 100,000Z. debt remains as security for the smaller debt. 

[Cozens-Habdy, M.R. : How do you distinguish In re Taskerand 
Sons, Limited ? (1) .] 

In that case the whole of the loan secured by the debentures had 
been paid off, and the debentures were returned to the company. 
Here the original credit was paid off, but before that was done a 
new^ credit was created on the same security. In principle this is 
exactly the same as if the debentures were a security for a 
fluctuating current account, for there each overdraft or payment 
off is in law a fresh transaction. The other debenture-holders, 
however, have no right to interfere. The agreement with them 
w as that the series of debentures should not be increased beyond 
the original 500,000Z., and there has been no increase, no new 
debentures ranking pari passu with those debentures having been 
issued. The debenture debt has not been paid off, and the bankers 
hold it as security for what may be owing to them from time to 
time. Nothing that has been done by the company has increased 
the original liability on the debentures which are still alive. In 
In re Tasler and Sons, Limited {1), the debentures were held to be 
dead. They were spent, and once they were at home in the hands 
of the company any further issue was a re-issue. 

Admittedly, if the credit debt is paid off, the holder of the deben- 
tures is a trustee for the company. Here the further advance of 
5002. was borrowed on the security of the debentures for the purpose 
of keeping alive the debenture debt, and so preventing the bankers 
from becoming mere trustees for the company. Consequently, the 
debentures never having got home, no question of re-issuing them 
arises, and In re Tasker and Sans, Limited (1) does not apply. The 
credit operations were treated as if they were loans, but they were 
not loans. Messrs Brown, Shipley & Co. did not lend any money. 
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They agreed to accept the company's drafts upon the terms that 
the company should in due course provide the funds to meet the 
acceptances, and they took the debentures by way of security to 
protect themselves in the event of the company failing to meet the 
bills. In re Taskcr and Sons, Limited (1) only applies to cases 
where money has been lent, and it has been paid off. The obliga- 
tion there having been completely discharged, the debentures were 
spent. But until the obligation is completely discharged the 
debentures are kept alive to the extent of the existing credit. There 
is no intermediate state which is justified either on authority or on 
principle. In the present case the obligation was kept alive by the 
advance of the 500!., and the debentures may be utilised for the 
purpose of obtaining further credit. 

Roivden, K.C., and A. R. Kirby, for the respondents, the 
plaintiff company, were not called upon. 

Cozens-Hardy, M.E. : In my view this appeal is governed by the 
case of In re Tasker and Sons, Limited (1), and as I was a party to 
that decision I will ask the President of the Probate Division to 
give judgment in this case. 

Sir GoRELL Barnes, P., after stating the facts, continued : The 
effect of the transaction was that the debentures which are in 
question now were cleared off to the full amount for which they had 
been security, unless it can be said that the 500Z., which was 
advanced in the way stated by the further affidavit, was still to 
be treated as secured by them. The company proposed to treat 
those debentm*es as still existing for the purpose of obtaining fresh 
loans and a fresh credit upon them. The other debenture-holders, 
represented by the plaintiffs, have moved to restrain the company 
from acting in a manner which would give a fresh charge on these 
debentures, or treating them as issued for the purpose of securing 
further loans. That has at present been restrained by Mr. Justice 
Warrington, and from his judgment this appeal is brought. 

I agree with the view, which has been very shortly indicated by 
the Master of the Bolls, that this case is substantially covered 
by the decision in In re Tasker and Sons, Limited (1). Mr. Justice 
Warrington in his judgment has put the matter very shortly in 
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these words. He says this : *' The plaintififs raise two points. They 

say, first, that the whole amount has been borrowed on the security 

of these debentures, and that, that having been done, no more can 

be borrowed on that security as against the other debenture-holders. 

They further say that the amount borrowed has been repaid except 

to ttie extent of 500Z." I ought to point out here that the 500Z. is 

not a part of the original loan. The further affidavit shows that 

the original loan was entirely paid off, and that the 500Z. was a 

fresh advance. The appellants say that that is secured by these 

debentures, but the other debenture-holders dispute that contention. 

Then the learned Judge proceeds as follows : " that the creation 

of any further charge upon the debentures would be a borrowing 

in excess of the nominal amount of the debentures, and therefore 

would be the creation or issue of, or an attempt to create a charge 

ranking pari pasaic with the other debentures. That point seems 

to me to be really independent of In re Tasker and Sons, Limited (1), 

which has been relied upon. I think, the point being as I have 

stated it, the conclusion of law results." Then follows the most 

important part of his judgment : " If once you issue debentures, 

and the amount nominally secured by the debentures is advanced 

on that security, you cannot create a charge for any further sum 

without creating an additional charge which purports to rank pa^i 

2K188U with the debentures of the original issue. That is exactly 

what has taken place here. It seems to me there is no peculiarity 

in the fact which is asserted, although it is not expressed in the 

affidavits, tbat the debentures were issued to secure a current 

account. It seems to me that even in the case of a current 

account, when the full amount has been borrowed, and when the 

account has been in debit to the full sum of the nominal value of 

the debentures, then, if the debit has been paid off, any attempt to 

borrow further money on the security of the debentures is really 

to issue a fresh security." 

It is unnecessary to proceed to the second point, which the 
learned Judge treats as substantially the same as the first, and it is 
unnecessary, in my opinion, to express any view as to what would 
be the position if this w^re a security for a current account. The 
earlier part of the passage which I said was important is that which 
I think ought to be affirmed in this case. 
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The reason vfhj it seems to me that this case may be treated as 
covered by In re Tasker and Sons^ Limited (1), is mainly what was 
said by the present Master of the Bolls in the coarse of that 
judgment. Tliere are two short passages to which I propose to 
refer. He says this : "As at present advised, I think a company 
cannot under such circumstances re-issue. The re-issue is in sub- 
stance the creation of a fresh charge. The extinguishment of the 
old charge must enure to the benefit of the persons entitled to 2><^^'i 
passu charges : Frazer v. Jones [1846] (8). But it suffices in the 
present case to say that the company did not profess to re-issue, 
and that the appellants must succeed or fail as transferees of issued 
debentures." Again, there is this passage: "It seems to me that 
the redemption of the debentures by payment off of the loans must 
involve precisely the same consequences as if the debentures had 
been redeemed by payment off of the amount due on the deben- 
tures themselves. In either case the debentures were spent; 
nothing was due under or in respect of them." The position is 
substantially the same in this case as was indicated by the judg- 
ment in those two passages. These 100,000/. of debentures were 
issued and deposited for the purpose of securing loans which 
exceeded the nominal amount of the debentures. It is true that 
the bills were renewed from time to time, but the ultimate position 
was that, allowing for certain redemptions by drawings, the whole 
of the debentures were paid off, unlesR it can be said that the 500f. 
to which I have already referred was advanced upon their security. 
To my mind that cannot be done. The effect was to pay off the 
whole amount for which the debentures were originally security, 
and, that having been done, it seems to me that the debentures are 
just as much dead in this case as if they had been actually handed 
back to the company. 

I desire to add, however, one further point which I think is not 
unworthy of consideration, although it has not been really discussed 
at any length. Counsel for the appellants assumed that there was 
a power to re-charge these debentures with this sum of 500Z. I go 
so far as this — that I entertain the very greatest possible doubt 
whether there was that power, and the reason I say that is this : 
According to the debentures, they were issued under the authority 

(:5) 5 Hare, 475, 481. Aflfirmed on appeal, 17 L. J. Ch. 353; 12 Jar. 443. 
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of clause 8 (n) of the memorandum and art. 85 (f) of the articles 
of association. Art. 85 (f) is in these terms. The board have 
power to " borrow or raise any sum or sums of money on such 
security and upon such terms as to interest or otherwise, as they 
may deem fit, and for the purpose of securing the same and interest, 
or for any other purpose, create, issue, make and give respectively 
any perpetual or redeemable debentures or debenture stock or s^y 
mortgage or charge on the undertaking or the whole or any part 
of the property present or future, or uncalled capital of the com- 
pany, and any debentures, debenture stock and other securities may 
be made assignable free from any equities between the company 
and the person to whom the same may be issued." Then there is 
a proviso which is not material to the point I am mentioning. 
That clause, I think, is limited to the power to raise money, and 
for that purpose to create, issue, make, and give the debentures. 
In this case that power was exhausted by the borrowing of the 
money to the full amount and the issuing of the debentures for 
that amount up to the extent of 100,0002. It may be that there is 
ample power to create fresh debentures for the purpose of securing 
the 500Z. or further advances, but I cannot myself see — and I 
express the very greatest doubt about it — any right to re-charge 
these debentures with a fresh loan when the whole object of the 
issue was to secure a loan to the full amount for which those 
debentures were originally issued. 

For these reasons it seems to me that the order of Mr. Justice 
Warrington was right, and that the appeal ought to be dismissed. 

Ebknedt, L.J. : I am of the same opinion : but I think that, 
while affirming the decision of the learned Judge, we should revise 
he order in which that decision is embodied unfavourably to the 
present appellants, because by the terms of the order the learned 
Judge has treated the debentures as being a security for the 600L 
said to be now secured upon them. Now that we have the explana- 
tion of what took place finally, as appears by paragraph 18 of the 
further affidavit, the truth is that the 500L ought not to be treated 
as secured, and therefore the order will be varied in favour of the 
respondents to the appeal to that extent. We now know in detail 
the true history, which is very clearly and succinctly and fully 
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stated in the affidavit \vhioh, since the opening of this appeal, has 
been placed before the Court. The learned Judge below had not 
the advantage of that knowledge. It was supposed that the 
necessary history could be treated in outline and in a somewhat 
compressed form in the only statement of facts then before him. 
We now have the full facts ; and it is quite clear that in substance, 
whatever has been from a business point of view the true title of 
the relationship between the parties, it has really in effect been the 
giving of security by the company in consideration for that which 
I will call a credit or a continuing pecuniary assistance — that which 
was equivalent to a loan, although not precisely at any one moment 
an actual loan in the strictest legal sense of that term. The com- 
pany deposited these debentures originally, and continued to keep 
them, with Messrs. Brown, Shipley & Co., in consideration of 
pecuniary assistance through a series of bill transactions, which 
were only closed at the time and in the manner described in para- 
graph 18 of the further affidavit. The transaction is described by 
Mr. Justice Warrinotok as an amount borrowed. He had not then, 
as I have said, all the details we have now before us, and therefore 
no sort of argument can be founded on the suggestion that there 
has been a mistake, because it was not a loan. In effect it was a 
loan, because it was pecuniary assistance : but technically, perhaps, 
it was not a loan, although the learned Judge might very well think 
so from the evidence which was placed before him. But, whatever 
it .was, that indebtedness for which Messrs. Brown, Shipley & Co. 
originally obtained and became entitled to retain, and in certain 
events might have been entitled to realise, these debentures, has 
been now satisfied as between the company and themselves. The 
debentures have, in fact, been paid off by the paying off of that 
pecuniary indebtedness which arose through the transaction which, 
whatever you call it, was not a current account, and was in sub- 
stance, although not in form, a loan. It seems to me that I cannot, 
after the careful arguments we have heard, distinguish the nature 
of the transaction and the legal relations to which it gives rise 
from those which were the subject of consideration in In re Tasker 
and Son8, Limited (1) ; and I think that when the present Master 
OF THE Bolls says, '' It seems to me that the redemption of the 
debentures by payment off of the loans must involve precisely the 
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same consequences as if the debentures had been redeemed by 
payment off of the amount due on the debentures themselves," he 
is using language which, with the one qualification that this might 
perhaps strictly not be called a loan but was pecuniary consideration 
given, exactly covers the present case. 

Therefore, as we are not dealing with the case, as was suggested, 
of a current account or anything equivalent to it, but are dealing 
with that which, as I say, is in the nature of a loan — with that 
w^hich was the consideration for which the debentures were given — 
and that has been discharged, it is impossible to say upon the 
principle of the decision in In re Talker and SonSy Limited (1), that 
the judgment now under appeal was not justified for the reasons 
given in that case by the Master of the Eolls. 

In my opinion this appeal fails, and in substance tlie judgment 
of the learned Judge below is in every respect correct. I have 
referred to the words '' current account " because in that judgment 
an opinion is expressed that *' even in the case of a current account, 
when the full amount has been borrowed, and when the account 
has been in debit to the full sum of the nominal value of the 
debentures, then, if the debit has been paid off, any attempt to 
borrow further money on the security of the debentures is really to 
issue a fresh security." It seems to me, speaking for myself, that 
it is not necessary to decide that point, although I am far from 
saying that if it were investigated the opinion expressed by the 
learned Judge would not be found to be correct. 

Cozens-Hardy, M.E. : I think a slight alteration ought to be 
made in the order, by omitting the words *' in excess of the amount 
now secured thereon," because on the materials before the learned 
Judge he thought, and he was justified in thinking, that there was 
6001. due. 

Ajypeal dismissed (4). 

Solicitors : Ashurst, Moiris, Crisp d- Co. ; 
Nicholson, Orahain d- Beesly. 

(4) See section 15 of the Companies Act, 1907, whicli makes it lawful from 
August 28, 1907, for a company to keep alive and re-issue redeemed debentures. 
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In ke DISCOVEREES FINANCE CORPORATION 
LIMITED, COOPER'S CASE. 

1907, October 15, 16, 17. Parker, J. 

Ci'iiijHthi/ — Windimj'Up — Coutrihutory — TrausffT of Shares to Escape. Liahiliti/ — 
(hit-aiid-Oitt Transfer ^Bon& Fides— E(jtniie8 as between Transferor and 
Transferf't — Colourable Transfer. 

Where a shareholder in a company transfers his shares to another person 
80 as to avoid liability in the winding-up of the company, the Court will 
consider the equities between the parties and whether under all the circum- 
stances the transaction was bond fide. If the transaction is not bond fide-f 
but colourable, the Ck>iirt will place the transferor on the list of con- 
tributories. 

Summons taken out by the liquidators of the Discoverers Finance 
Corporation, Limited, for an order that they might be at liberty 
to rectify the list of contributories of the company by placing 
G. B. Cooper upon it as a member in Class A in respect of 5,000 
ordinary shares, in the place of L. Broadfoot. 

G. B. Cooper was the holder of 5,000 ordinary 11. shares in the 
company, on each of which 7«. 6d. had been paid, leaving an 
unpaid liability in respect of each share of 12«. 6rf. In 1904 he 
had information that the company was not doing well, and he was 
anxious to get rid of his liability in respect of the shares. Broad- 
foot, whose name was now on the list of contributories in respect 
of these shares, was at that time a youth of twenty-two years of 
age. Cooper had known him for many years, "and had befriended 
him in various ways, and was on intimate terms of friendship with 
his mother, Mrs. Mulreany. Broadfoot was a motor mechanic, 
having served an apprenticeship at some motor works, and had 
been for some time past engaged as a chauffeur. Cooper had paid 
for his education, and had generally looked after him from an early 
period of his life. Under these circumstances Cooper conceived 
the idea of getting rid of his liability by a transfer of his shares to 
Broadfoot, and on 81 January, 1905, suggested this to Broadfoot, 
and prepared a transfer in which he stated that the consideration 
was 50/. This 501. was not paid, but the transfer was executed by 
Cooper and Broadfoot, was passed by the board on 3 February, 
1905, and in September, 1905, Broadfoot was registered as owner 
of the shares. The transfer fee of 2«. 6d. was paid by Broadfoot, 
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and although Cooper promised to repay it he never did so. In 1906 
resolutions were passed for the voluntary winding-up of the com- 
pany, and liquidators were appointed. The liquidators were of 
opinion that the transfer of the shares from Cooper to Broadfoot 
was fictitious, and they took out this summons with a view to 
replacing Cooper on the list. 

Art. 22 of the articles of association of the company was as 
follows : 

" The board may decline to register any transfer of shares (not 
fully paid up) made to any person not approved by them, or any 
transfer of shares the holder or joint-holder whereof is or are, or 
any of whom is alone or jointly with any other person indebted or 
under any liability) to the company on any account whatever, or 
any transfer of shares, whether fully paid up or not, made to an 
infant or a person of unsound mind." 

Eve, K.C., and GaUoivay, for the summons : 

If there has been an out-and-out transfer the Court can do nothing 
except where deception has been practised by the transferor. If 
that is ^the ordinary test, it lies on the transferor to show that 
he parted with all his interest, and that the transaction was bond 
fide and not a sham : In re Mexican and South American Co,, 
Ex parte Hyam [1859] (1), and In re Mexican and South American 
Co., Ex parte Costello [1860] (2). In the latter case the transac- 
tion nearly approached bargain and sale. The facts in In re Electric 
Telegraph Co. of Ireland, Ex parte Budd [1861] (3), were like the 
present case, and that case is a strong authority in favour of the 
liquidator. Other cases in favour of the liquidator are : In re 
Atheneeum Lije Asmrance Society, Chiniiock's Case [1860] (4), 
In re Imperial Mercantile Credit Association, Payne's Case [1869] (5), 
In re Humber Ironworks and Shipbuilding Co., Williams's Case 
[1875] (6), In re Bank of Hindustan, China, and Japan, Kintrea^s 

(1) 1 De G. F. & J. 75; 29 L. J. Ch. 243; 6 Jur. (n.s.) 181 ; 1 L. T. 115 ; 

8 W. R 52. 

(2) 2 De G. F. & J. 302 ; 30 L. J. Ch. 113 ; 6 Jur. (n.s.) 1270 ; 3 L. T. 421 ; 

9 W. R 6. 

(3) 3 De G. F. & J. 297 ; 31 L. J. Ch. 4 ; 5 L. T. 332; 10 W. B. 51. 

(4) Johns. 714 ; 8 W. B. 255. 

(5) L. R 9 Eq. 223. 

(6) 1 Ch. D. 576 ; 4o L. J. Ch. 48. 
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Case [1869] (7), and In re Mexican and South Ameincan Co., Ex 
parte Lund [1859] (8). In re Mexican and South Ameiican Co., 
Ex parte De Pass [1859] (9), is not applicable to the present case : 
In re Bank oj Hindustan, China, and Japan, Roger's Case [1871] (10). 

II. Teirell, K.C., and E. Clayton, for Cooper : 

Even if Broadfoot has an equity as against Cooper to set aside 
the transaction, the company has not that equity. The question is, 
Did the pai'ties intend that the shares should really, and not as a 
mere device, become the shares of Broadfoot ? : In re Hafod Lead 
Mining Co., Slater's Case [1866] (11), and In re European Bank^ 
Master's Case [1872] (12). Cooper was entitled to get rid of the 
shares if he could, and the fact that his object in doing so was to 
relieve himself from liability is immaterial. Broadfoot accepted 
the position of transferee ; therefore there was an actual transfer 
of the shares from Cooper to him. All the decisions depend upon 
whether there has been an actual completed transfer or not. In 
De Pass's Case (9) a transfer of shares was held good because they 
were " absolutely and bond fide parted with by the appellants out 
and out, without any trust for their benefit or any reservation 
whatever." Where the transfer is fictitious the transferor's name 
will be replaced : Hyam's Case (1), CosteUo's Case (2), and Budd's 
Case (8). Actual sale is not necessary — ^gift is enough. In Chin- 
nock's Case (4) the transferor retained the beneficial interest in the 
shares. The liquidator has failed to prove that the transaction 
was not an out-and-out transfer. 

Eve, K.C., in reply : 

There must be a bargain between the parties. The transaction 
is void on account of the relationship between the parties and the 
absence of independent advice for Broadfoot. If this transfer is 
not void, but voidable, we ask for an order to set it aside. 

(7) L. B. 5 Ch. 95 ; 39 L. J. Ch. 193 ; 21 L. T. 688 ; 18 W. R. 197. 

(8) 27 Beav. 460 ; 28 L. J. Ch. 628 ; 5 Jur. (n.s.) 400 ; 7 W. B. 333. 

(9) 4 De G. & J. 544 ; 28 L. J. Ch. 769 ; 5 Jur. (N.s.) 1191 ; 7 W. R 681. 

(10) 25 L. T. 406; 19 W. B. 1057. 

(11) 35 Beav. 391 ; 35 L. J. Ch. 304 ; 12 Jur. (n.s.) 242; 14 L. T. 95 ; 14 
W. B. 446. 

(12) L, B. 7 Ch. 292 ; 41 L. J. CJh. 501 ; 26 L. T. 269 ; 20 W. B. 491). 
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Parkeb, J. : In this case there is a considerable conflict of 
evidence, but I have considered to the best of my ability what was 
said by the various witnesses, and their demeanour in the box, and 
I have read through the notes of the evidence which I have taken. 
On the whole I find the following facts : [His Lordship stated the 
facts, and continued :] Cooper says that, though his main object 
was to get rid of his liability, he also thought that he might be 
conferring a benefit on Broadfoot in the event of the shares by any 
means tarning out ultimately to have some value. I do not, how- 
ever, think that Cooper had any real belief in the possibility of the 
company being a success ; on the contrary, I believe that he calcu- 
lated on the past benefits he had conferred on Broadfoot as likely 
to induce the latter to assent to relieve him of his liability on the 
shares. Cooper said, in the box, that he arranged for and obtained 
Broadfoot's consent to the transfer of the shares through Mrs. Mul- 
reany, and only proceeded to prepare the papers relating to the 
transfer on hearing from her that Broadfoot would consent to take 
a transfer. I disbelieve Cooper's evidence in this respect, and I 
find that he prepared the transfer without consulting Broadfoot or 
any one on his behalf, and that Cooper first proposed the transfer to 
Broadfoot at the interview when it was produced for his signature. 
With regard to what happened at this interview when the transfer 
was executed I accept Broadfoot's statement that he was asked to 
sign in order to relieve Cooper from his liability, and that an appeal 
was made to him on the ground of the past benefits which he had 
received from Cooper. At first Broadfoot demurred because of the 
possible risks involved, but he was assured by Cooper that there 
was no real risk to him, because the company would never attempt 
to enforce the liability on the shares against a person who could not 
possibly pay. Ultimately he consented to sign the transfer, but I 
do not ^think that he ever considered himself as being the bond Jide 
owner of the shares in question. On the contrary, I think he 
looked to Cooper to help him out of any difficulties in which his 
acceptance of the shares might involve him, and I think that 
Cooper himself knew of, and did not dissent from, this position. 
It is clear that as soon as Broadfoot was called upon to pay the 
transfer fee of 2«. 6rf. he wrote to Cooper asking Cooper to repay 
him that amount. It is also clear that Cooper promised to make 
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this repayment, though he never in fact did so. I think it is also 
clear that as soon as Broadfoot heard that a claim would be made 
upon him he wrote to Cooper, if not also to Cooper's solicitors, on 
the subject. Cooper appears to have destroyed this letter, and not 
to have sent any answer to it, though I think on the evidence — 
though the point is not absolutely clear— that after getting the 
letter he called on Mrs. Mulreany, spoke to her on the subject, and 
told her not to worry about it. There is also this further item of 
evidence — that Cooper appears to have sent to Broadfoot for his 
signature a form of proxy relating to the shares in question. 
Cooper says in his evidence that he told Broadfoot that, although 
he was taking the risk, he would also take the benefit of the shares 
in the company if the company proved a success. The witness to the 
transfer confirms this, and Broadfoot, though he does not remember 
it, is not prepared to contradict it. I think, therefore, that probably 
something of the sort took place, but I do not think either party 
thought there was any real chance of the company proving a success, 
or that Broadfoot in any way relied upon such a chance in assenting 
to take a transfer of the shares. I think he assented to such trans- 
fer because be considered himself to be under obligations to Cooper, 
and at Cooper's request ; and, as I have said before, he still con- 
sidered Cooper to be the real owner of the shares, and looked to 
Cooper to get him out of any difficulties in which the transfer to 
him of the shares might involve him» Lastly, it may be noticed 
that in preparing the transfer, before any discussion on the subject 
with Broadfoot, Cooper inserted a false consideration in the docu- 
ment of transfer. He said he did so because the real or nominal 
consideration would have looked ridiculous. In other words, he 
was anxious to give the transaction the aspect of being one of real 
bargain and sale — a point which is material on the question as to 
the bona fides of the transaction. 

Now, under those circumstances I cannot doubt that, considering 
the relations which existed between the parties, the absence or total 
inadequacy of any consideration moving from Cooper to Broadfoot, 
and the fact that the latter had no independent advice whatever, 
and that Cooper was fee very person to whom he would naturally 
look for advice in the matter — I cannot doubt, I say, that Broadfoot 
had from the first, and still retains, a right or equity to repudiate 
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the transaction and to be restored to the position in which he was 
prior to the transfer. Indeed, it appears to me that the only 
possible way of treating the transaction as in any way honest or 
reasonable on Cooper's part, having regard to the relationship 
between the parties, is to assume that it was Cooper's intention — 
as I have no doubt that Broadfoot thought would be the fact — that 
Cooper would see Broadfoot through any difficulties which might 
be occasioned by the transfer. 

Now the question is whether, under those circumstances, having 
regard to the decisions on the point, I can hold, not that Broadfoot, 
but that the company or its liquidator, has a right to treat the 
transaction as a nullity, and, in consequence, to remove Broadfoot*s 
name from the list, inserting in place thereof the name of Cooper, 
the original owner. I have come to the conclusion that I ought to 
take all the facts into consideration, and that I may, in considering 
the position of the company, consider also the position of affairs 
between Cooper and Broadfoot. It is said on behalf of Cooper that 
I cannot consider any equity existing between him and Broadfoot, 
such as an equity to set aside the transaction because of unfair 
dealing, or the position of the parties, or some other equitable 
ground, and that the sole and only test in cases of this sort is 
whether the transfer was an out-and-out transfer in the sense that 
both the benefit, if any, as well as the liability, was to be trans- 
ferred in the contemplation of the parties. It appears to me to be 
perfectly clear on the cases that if any interest is retained under 
such circumstances by the transferor, or if the transferor transfers 
on the understanding that he will indemnify the transferee from 
the liability, the Court will interfere and will rectify the register by 
settling the name of the transferor upon the register ; but I do not 
think that according to the cases the real test is confined to the 
question whether the transfer is ah out-and-out transfer, or is made 
subject to some reservation of interest, or with the benefit of some 
contract of indemnity. I think that I am bound, according to the 
cases, to consider whether, irrespective of that point, the transaction 
was a bond fide transaction. 

Now, referring in more detail to the cases^the first case which I 
will mention is LuncVs Case {8), which I think is one of the earliest. 
In that case, a few days before an order to wind up was made, the 
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company being then in considerable difficulties, a shareholder trans- 
ferred his shares to his foreman. I do not think I need state 
farther the facts of the case, but I will read what the Master of 
THE Bolls says. He says: "I am satisfied, on the statement of 
Mr. Lund himself, that this was not a bond fide sale of the shares.*' 
That was a statement which contained an account of the interview 
at which the shares were transferred, and expressly asserted that, 
according to the intention of the parties, any benefit that there 
might be frcMn the shares was intended to be transferred as well as 
the liability, so that there was no reservation of interest or contract 
of indemnity. The Master of the Bolls goes on to say : " I am 
satisfied that, not being able to dispose of them in the market, he 
sold them to a person entirely under his own control, for the 
express purpose of getting rid of his liability. The case of In re 
London and County Assurance Society, Ex parte Jessop [1858] (13), 
puts it on the bona fides of the sale, and where there is a bond fide 
sale, the Court will act on it ; but if the transaction is tainted with 
anything unfair, the Court will not recognise the transfer." I 
think that the Master of the Bolls means by ''tainted with 
anything unfair," unfair as between the parties to the transaction, 
and not unfair from the point of view of the company ; and I think 
he is really referring to the fact that the position was such that the 
transferee would have an equity to treat the transaction as voidable 
as against the transferor. 

The whole of the case of the respondent here is based practically 
on De Pass's Case (9), and that case I do not think is realfy applic- 
able to the present circumstances at all. In that case it appears 
that the shares had a market value and that they were transferred 
for a sum below the market value at the time of the transfer, the 
object being to get rid of the liability. The transferee sold the shares 
at a profit, and then ensued the winding-up ; and in the winding- 
up the question arose as to who should be on the list of contribu- 
tories ; and it was held that under those circumstances the transfer, 
though a transfer to get rid of the liability, was as a matter of fact 
a bond fide transfer, and that it was a transfer which really conferred 
on the transferee a substantial benefit, which the transferee had 
already realised. We have nothing of that sort in this case, Hor, 
(13) 2 De G. & J. 638 ; 27 L. J. Ch. 7o7. 

M. — ^VOL. XIV. 24 
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a8 far as I can make out, in any of the other cases T^hich have 
been cited. The two cases which appear to me to be most analogous 
to the present case are Costello's Case (2) and Budd's Case (8). 
Without going into the precise facts of CosteUos Case (2), I should 
like to read what was said by Lord Justice Enight-Bruce on the 
subject in a passage which appears to me to be applicable in almost 
every detail to the circumstances of this particular case. He 
says, *' I am of opinion upon the evidence that there was no real 
bargain, no true contract, nothing approaching any idea of a 
substantial sale, but that the whole was an unfair device for the 
purpose of enabling the son to escape in an indirect and improper 
manner from a liability imposed upon him by law, by substituting 
in his own place a person who was unable to pay, and who would, 
in all probability, be assisted in any distress or difficulties, which 
might be occasioned to him by the alleged transfer, by the person 
who for his own purposes placed him in that position." In the 
present case I think every word of that is applicable. I do not 
think that there was any bond fide bargain or contract; there was 
nothing approaching any idea of a substantial sale ; there was no 
bond fide intention of making a gift ; the whole of the transaction 
was an unfair device for the purpose of enabling Cooper to escape 
in an indirect and improper maimer from a liability imposed upon 
him by law, by substituting in his own place a person who was 
unable to pay, and who would in all probability be assisted in any 
distress or difficulties which might be occasioned to him by the 
alleged transfer by Cooper, the person who, for his own purposes, 
placed him in that position. That case appears to me to show that 
the question of the transfer being intended at the time to be an out- 
and-out transfer is not the only test, but that one also has to 
consider whether the whole transaction was a bond fide transaction 
— was either a bond fide gift or a bond fide sale — or whether it is 
tainted with anything colourable which the Court can take 
advantage of in favour of the creditors of the company in the 
liquidation. 

The other case is Budd's Case (3). Lord Justice Enioht-Bbugb 
commences his judgment in that case with these words : *' In this 
case considering the respective stations in life of the appellant 
Mr. Budd and Mr. Crocker, the former a solicitor, the latter a farm 
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bailiff, and the fact especially that he was the farm bailiff of Mr. 
Baddy — considering the gratitude for kindness shown or services 
rendered at some earlier period or periods to Mr. Crocker by Mr. 
Budd, or some member or members of his family, which Mr. Crocker 
probably or certainly felt, — considering the utmost amount of 
information as to the nature and possible effect or consequences of 
the transaction of assigning the shares in question to him, which 
before or at the time of accepting the assignment he can, upon the 
testimony before us, be taken to have had, — and considering that 
in the transaction or with respect to it he had, if any protector or 
adviser, none but Mr. Budd alone, I am, upon the evidence, satisfied 
that Mr. Crocker had originally, nor ever ceased to have, a perfectly 
good title as between himself and Mr. Budd to be relieved in equity 
against the assignment, and placed as far as possible in the same 
position as if it had not existed. For every substantial purpose 
therefore, as between them, there has, I conceive, been continually 
since the assignment a clear right in equity on the part of Mr. 
Crocker to reject the transfer." And on those facts, as he finds 
them, he determines that the transaction ought to be treated as 
colourable for the purposes of the question before the Court, the 
question whether the transferor should be put upon the register. 
Lord Justice Turner, after hearing that judgment, says that he is 
of the same opinion, and he then goes on to the further circum- 
stances of the case, relying also upon the fact that when the 
question of liability on the shares arose, the transferor, in the name 
of the transferee, but without authority, had made an offer of 
compromise, thereby admitting, according to Lord Justice Turner, 
that he considered himself as retaining some interest in the shares. 
But the fact that Lord Justice Enight-Brucb considers the equity 
existing between the parties as sufficient in that case to justify him 
in deciding that the transaction was colourable, and that, therefore, 
it ought to be treated as a nullity in considering the list of con- 
tributories, is, I think, sufficient authority for me to hold that in 
the present case, under all the circumstances of the transaction, 
having regard to the relations between the parties, and to what took 
place at the interview, and to the want of independent advice, I am 
justified in saying that the transaction cannot be considered to have 
been bond fide, but must be considered to have been colourable only. 

24 2 
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I do not think I need go into the other cases which have been cited, 
none of which really appear to me to conflict with the principles 
which are laid down in those which I have already referred to, with 
the possible exception of what the Master of the Rolls says in 
Slater's Case (11) with regard to a transfer obtained by misrepre- 
sentation ; but [I do not think that, even if it be the fact that 
misrepresentations in obtaining the consent to a transfer cannot be 
relied upon in cases of this sort, that is really an authority for not 
considering the effect of equities arising out of the position of the 
parties, and not out of misrepresentations collateral to but intended 
to induce the transfer. 

I hold, therefore, that the transaction in question was not a bond 
fide transfer of shares within the meaning of De Pass's Case (9), 
but that it was a colourable transaction within the meaning of 
Costello's Case (2) and Budd's Case (8), and ought to be so treated 
in considering who should be put upon the list of contributories. 
I hold, therefore, that the summons to place Mr. Cooper's name 
upon the list of contributories ought to succeed (14). 

Solicitors : Charles Dunderdale, for the Liquidator. 
Rising dt Rarenscroft, for Cooper. 

(14) Notice of appeal was given id this case, but on 20 January, 1908, before 
the appeal came on for hearing it was dismissed by consent upon agreed 
terms. 
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JENKINS V. PKICE. 

1907, November 8. C. A. Cozbns-Habdt, M.R., Fletcher Moulton 
AND Farwbll, LJJ. 

Companif — Lanilhyrd ami Tenant — Zm^e — Licence to Atsiyn-^Not Ut he Unreaaou' 
ably Withheld — Liceneefl PremUes-^Covenaut to Reside on Premises and 
Personally Conduct Business, 

The lease of a public-liouse contained covenants on the part of the lessee 
to reside on the premises and personally conduct the business, and not to 
assign without the consent of the lessor unless such consent was unreason- 
ably withheld. The lessee proposing to assign the lease to a limited 
company : — 

Hddy that the lessor could reasonably withhold his consent, a limited 
company being unable to perform the covenant to reside on the premises 
and personally conduct the business. 

Appeal by the lessor against a decision of Swinfbn Eady, J. (1), 
who made a declaration that in the events which had happened the 
plaintiff lessee was entitled to assign the lease of certain licensed 
premises to the Rhymney Iron Co., Limited, without any further 
consent on the part of the defendant lessor. 

The lease contained covenants on the part of the lessee for 
herself, her executors, administrators, and assigns, to reside on the 
premises and personally conduct the business, and not to assign the 
lease without the consent of the lessor unless such consent should 
be unreasonably withheld. The lessee being desirous to assign the 
lease to the Bhymney Iron Co., Limited, who also carried on business 
as brewers under the style of Andrew Buchan & Co., the lessor 
refused to consent to an assignment to any brewery unless the rent 
was increased by 251. per annum and the length of the term 
extended. The reason given was that an assignment to a brewery 
would turn the premises into a tied house and depreciate the value 
of the reversion. No other reason was given by the lessor, and the 
case was tried and decided on this ground, Swinfen Eady, J., holding 
that the imposition of such a condition contravened the provision 
contained in section 3 of the Conveyancing and Law of Property 
Act, 1892, and that in seeking to impose such a condition the lessor 
must be taken to have withheld his consent unreasonably, and the 
lessee was therefore at liberty to assign the premises to the company 

(1) [1907] 2 Ch. 229 ; 76 L. J. Ch. 507. 
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T?ithoat any further consent. His Lordship gave no costs on either 
side. 
The lessor appealed. 

Mickkmy K.C., and T. T. Methold, for the appellant. 

[Their Lordships drew attention to the covenant on the part of 
the lessee to reside on the premises and personally conduct the 
business, and intimated that, in their opinion, having regard to that 
covenant, it was impossible to maintain the judgment appealed 
from.] 

Eve, K,G.f and Corner, for the respondent : 
Assuming that the covenant in question would have justified the 
lessor in refusing his consent to the proposed assignment, this 
reason was never alleged by the lessor, and must be taken to have 
been waived by him. In any case, if he is now entitled to rely on 
it, he should be put upon the same terms as if he were seeking to 
amend, and be made to pay all costs occasioned by the point not 
having been taken at an earlier stage. 

Cozbns-Hardy, M.E. : This is a very unfortunate case. On 
looking at the lease it is, in my opinion, too plain for argument that 
there is a covenant that the lease shall not be assigned to a limited 
company. Those are not the actual words of the covenant, but the 
words which are used really involve that with perfect plainness, the 
lessee covenanting that she will not assign without the consent of 
the lessor, unless such consent be unreasonably withheld, and also 
that she will reside on the premises and personally conduct the 
business. It is obvious that a limited company cannot perform 
that covenant, and yet the judgment under appeal declares that in 
the events which have happened the lessee is entitled to assign to 
a limited company. Through some inadvertence, neither in the 
pleadings nor in the argument in the Court below, nor in the 
judgment of Mr. Justice Swinfen Eadt, was there any allusion to 
that covenant. In my opinion it is impossible to allow that 
declaration to stand, because it would follow that the lessee might 
assign the term to a limited company notwithstanding that covenant. 
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I very much regret that this point was not taken in the Court 
below, and I wish I could see my way to order the appellant 
to pay the costs of the appeal; but I think the only order 
which we can now make is to allow the appeal and dismiss 
the action without costs, either here or in the Court below. In 
this view of the case it is not necessary to jsay one word on either of 
the points decided by Mr. Justice Swinfen Eadt, as to each of 
which I wish to keep an entirely open mind. 

Fletcher Moulton, L.J., and Fabwell, L.J., concurred. 

Appeal allowed. 

Solicitors: Ilier Jacob, agent for J. R. Jacob, Abergavenny, for 
the Appellant. 
A. R. d' H. Steele, agents for Oabb dc Watford, Aber- 
gavenny, for the Bespondent. 
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In re YOLLAND, HUSSON AND BIRKETT, LIMITED ; 
LEICESTER v. YOLLAND, HUSSON AND BIRKETT, 
LIMITED. 

1907, July 80. Wabrington, J. 

1907, November' 20. C. A. Cozbns-Hardy, M.R, Fletcher 

MOULTON AND FaRWELL, L.JJ. 

Company — Registration of Debentures — Series of Debentures not ranking Pari 
Passu — Registrar's Certificate — Conclusive Evidence — *' Filed with the Regis* 
trar ''-^Companies Act, 1900 (63 <fc 64 Vict. c. 48), s, 14. 

The certificate of the Begistrar of Joint-Stock Companies of the i*egi8tTa- 
tion of any mortgage or charge registered in pnrsnance of section 14 of the 
Companies Act, 1900, is by sub-section 6 of that section declared to be 
conclusive evidence that the requirements of that section as to registration 
have been complied with. 

Where, therefore, a certificate, given pursuant to sub-section 6 of section 
14, stated that a series of second debentures (not secured by a trust deed) 
contained a charge to the benefit of which the debenture-holders of the 
series were — contrary to the fact, as was alleged by the liquidator of the 
company — entitled pari passuy and also stated the date of the resolution 
creating the series, and that one of such debentures had been produced, 
and certified the amount secured by the series, and that all the particulars 
required by sub-section 4 of section 14 (which deals only with a series of 
debentures ranking pari passu) in relation to the series had been complied 
with, it was held that, whether the Registrar had made a mistake or not, 
the certificate was conclusive as to the validity of the charge against 
unsecured creditors. 

In section 14, sub-section 1, which requires every mortgage or charge of 
the kind therein mentioned to be filed with the Begistrar for registration, 
the expression " filed with the Begistrar " means " supplied or furnished to 
the Begistrar for registration." 

Application for the payment, out of certain funds in Court, of a 
sum of money in satisfaction of wliat was due for principal and 
interest to the holders of, or the persons entitled to, certain of the 
second mortgage debentures of YoUand, Husson and Birkett, 
Limited, which had priority over the other second mortgage 
debentures. 

The company was incorporated in August, 1903. On 1 September, 

1908, the company resolved to create a series of 2(X) first deben- 
tures of 1001, each, carrying interest at 4^2. per cent, per annum, 
and a series of 400 second debentures of 50Z. each, carrying interest 
at 5/. per cent, per annum. 
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The first debentures were guaranteed by the Law Guarantee and 
Trust Society, Limited, and were secured by a trust deed. 

The second debentures were in the usual form with certain con- 
ditions indorsed thereon. The material parts of the conditions 
were — 

''1. This debenture is one of a series of four hundred second 
debentures each for securing the principal sum of 60/. (which series 
of debentures is hereinafter referred to as the second debentures) 
issued or about to be issued by the company and which second 
debentures shall rank next in priority to a series of two hundred 
debentures of one hundred pounds each (hereinafter referred to as 
the first debentures) carrying interest at the rate of four pounds ten 
shillings per centum per annum." 

'' 2. The first 84 of the second debentures numbered 1 to 84 both 
inclusive shall rank pan passu with any other of the second deben- 
tures which may be issued for the purpose of paying off or redeeming 
the first debentures or any of them and such first 84 of the second 
debentures and any other of the second debentures which may be 
issued for the last-mentioned purpose shall rank in priority to the 
remainder of the second debentures. All moneys to be raised by 
the issue of second debentures for the purpose of paying off or 
redeeming the first debentures shall be paid direct either to the 
trustee or trustees for the time being for the holders of the first 
debentures or two trustees to be nominated in writing, one by the 
holder of the second debentures numbered 1 to 60 both inclusive 
and the other by the holder of the second debentures numbered 61 
to 84 both inclusive and the receipt of the trustee or trustees for 
the time being for the holders of the first debentures or of such two 
trustees so to be nominated as aforesaid as the case may be shall 
alone be a sufficient discharge ^therefor and none of the second 
debentures shall rank pari passu with the said first 84 of the second 
debentures unless such receipt as aforesaid is indorsed thereon or 
annexed thereto. . . . Save as aforesaid each of the second deben- 
tures shall rank pari passu as a charge on the property hereby 
charged without any preference or priority one over another and 
such charge is to be a floating security and accordingly the company 
may in the course of its business and for the purpose of carrying on 
the same deal with the property hereby charged in such manner 
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as the company may think fit and in particular may mortgage sell 
lease and exchange the same and may pay and receive money and 
may declare and pay dividends out of profits provided always that 
the company is not to be at liberty to create any mortgage or charge 
ranking in priority to the said first 84 of the second debentures 
(save and except the first debentures and save and except as pro- 
vided by condition number 4 hereof) or paii passu therewith and is 
not to be at liberty to create any mortgage or charge ranking in 
priority to the remainder of the second debentures (save and except 
the first debentures and the said first 84 of the second debentures 
and save and except as provided by condition number 4 hereof) or 
paii passu therewith." 

Upon application being made for the registration of the second 
debentures under section 14 of the Companies Act, 1900, the 
Begistrar of Joint- Stock Companies was first asked to register the 
debentures in two series — namely, first, Nos. 1 to 84 and so many 
others as might be issued under condition 2 to rank pari passu with 
them ; and secondly, the remainder of the issue. Ultimately the 
Registrar registered the whole of the issue as one series, only 
requiring that the total amount secured by the whole series (20,0002.) 
and a description of the property charged should be entered on the 
register. This being done, he issued his certificate, which was as 
follows : — 

'' Certificate of the Beoistration of a Series of Debentures 

WHERE THERE IS NO TrUST DeED. 

" Pursuant to s. 14 (6) of the Companies Act, 1900 (63 d 64 Vict. 

c. 48). 

''Application having been this day made for the entry on the 
Begister of the particulars required by sub-section 4 of section 14 of 
the Companies Act 1900 in relation to a series of second debentures 
containing a charge (to the benefit of which the debenture-holders 
of the said series are entitled pari passu) created by Yolland Husson 
& Birkett Limited by resolution passed on the 1st day of September 
1903 (and one of such debentures dated within 21 days of this date 
having been produced) I hereby certify that the total amount secured 
or intended to be secured by the said series is 20,000Z. and that all 
the particulars required by sub-section 4 of section 14 of the said 
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Act in relation to the said series have this day been entered on the 
Register. 
" Given under my hand this 11th day of February 1904. 

" H. F. Bartlbtt, 
" Registrar of Joint Stock Companies." 

On 7 March, 1906, the plaintiff, \^ho was the holder of second 
debentures of both series, commenced this action on behalf of him- 
self and all other the holders of second mortgage debentures to 
enforce his security. 

On 6 November, 1906, an order was made for the winding-up of 
the company. The Law Guarantee and Trust Society realised the 
assets comprised in the trust deed, and paid off the first debenture- 
holders, and transferred and paid into Court to the credit of the 
action the balance of the assets. 

On 80 April, 1907, preliminary enquiries were ordered to ascer- 
tain who were entitled to the second debentures, what was the 
priority among them, and what was due to them in respect of such 
rights. At these enquiries an objection was raised to the validity 
of the registration of the second debentures, and the Registrar made 
his certificate, leaving the question as to the validity of the 
registration to be decided by the Court. 

Wliinney, for the plaintiff: 

Section 14 of the Companies Act, 1900 (1), deals with the regis- 
tration of mortgages and charges, and sub-section 6 provides that 

(I) Companies Act, 1900, s. 14, after the date of its creation, . . " 
Bub-s. 1 : " Every mortgage or charge Sub-section 3 : ** The Registrar shall 

created by a company after the com- keep, with respect to each company, a 

mencement of this Act and being register in the prescribed form of all 

either — (a) a mortgage or charge for such mortgages and charges created 

the purpose of securing any issue of by the company after the commence- 

debentures ; or (h) a mortgage or charge ment of this Act, and requiring regis- 

on uncalled capital of the company ; tration under this section, and shall, 

or ... (rQ a floating charge on the on payment of the prescribed fee, 

undertaking or property of the com- enter in the register, with respect to 

pany, shall, so far as any security on every such mortgage or charge, the 

the company*s property or undertaking date of creation, the amount secured 

is thereby conferred, be void against by it, short particulars of the property 

the liquidator and any creditor of the mortgaged or charged, and the names 

company, unless filed with the Regis- of the mortgagees or persons entitled 

trax for registration in manner required to the charge.'* 
by this Act within twenty-one days Sub-section 4 : "Provided that where 
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the Begistrar's certificate shall be concIuBive evidence that the 
requirements of this section as to registration have been complied 
^ith. The objection made is that this is not a series of debentures 
the holders of which are entitled to rank pari passu. Nos. 1 — 84 
clearly all rank pari passu ; with regard to them the registration is 
duly effective. The company is bound to register the total amount 
secured by the series. Again, if there is a defect in registration, 
the certificate of the Begistrar is conclusive evidence that all the 
requirements of the section have been complied with. It is for the 
Begistrar to determine whether the Act has been complied with, and 
his decision is final. 

[He referred to In re Harrogate Estates, Limited [1908] (2).] 

P. F, Wheeler y for the liquidator and unsecured creditors : 

Sub-section 4 of section 14 (1) has not been complied with, and 
the second debentures are not protected. The Begistrar's certificate 
is not conclusive evidence on this point. The words '' certificate 
shall be conclusive evidence" are almost an exact repetition of 
words in section 18 of the Companies Act, 1862 ; and on the con- 
struction of those words it was held in In re National Debenture and 
Assets Corporation [1891] (8), that a certificate of incorporation of a 
company could not be treated as conclusive evidence of the fact that 
seven persons had signed the memorandum of association. Further, 

a series of debentures containing any give a certificate under his hand of the 

charge to the benefit of which the registration of any mortgage or charge 

debenture-holders of that series are registered in pursuance of this section, 

entitled pari passu is created by a stating the amount thereby secured 

company, it shall be sufi&cient to enter (which certificate shall be conclusive 

on the register — (a) the total amount evidence that the requirements of this 

secured by the whole series; and section as to registration have been 

(6) the dates of the resolutions creating compUed with), and the company shall 

the series and of the covering deed, if cause a copy of the certificate so given 

any, by which the security is created to be endorsed on every debenture or 

or defined ; and (c) a general descrip- certificate of debenture stock which is 

tion of the property charged ; and issued by the company, and the pay- 

{d) the names of the trustees, if any, ment of which is secured by the mort- 

for the debenture-holders." gage or charge so registered." 
Sub-section 6 : '* The Begistrar shall 

(2) 10 Manson, 113 ; [1903] 1 Ch. 498 ; 72 L. J. Ch. 313 ; 88 L. T. 82 ; 51 
W. R 334. 

(3) [1891] 2 Ch. 505 ; 60 L. J. Ch. 533 ; 64 L. T. 512 ; 39 W. R. 707. 
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Lord Davey, in Salomon v. Salomon d- Co, [1897] (4), said that it 
was not certain that section 18 would be an answer to an argument 
that there was no association of seven persons to be registered. 
The certificate goes further than sub-section 6 requires ; by that 
sub-section the certificate is only to state the amount secured. 
Section 1 of the Companies Act, 1900, extends section 18 of the Act 
of 1862. If it had been intended that the certificate of registration 
should have the same absolutely conclusive effect as the certificate 
of incorporation has, wider words would have been used. The 
section has not been complied with. 

E. Beaumont, for the Law Guarantee and Trust Society, 
supported the same contention. 

L. F. Potts, for another defendant. 

Warrington, J. : The application here made is for the payment 
out of certain funds in Court of a sum of money due to certain 
members of a second series of debentures, who say that they are 
entitled to be paid in priority to other debenture-holders of the 
same series. The objection taken is that the security has not been 
sufficiently registered; and that is the question which I have to 
determine. 

The only facts which it is necessary for me to state are very 
short, and are as follows : [His Lordship stated the facts, and con- 
tinued :] Now it is suggested that the requirements of section 14 of 
the Companies Act of 1900 as to registration have not been complied 
with. The Act provides that the Registrar shall give a certificate 
under his hand of the registration of any mortgage or charge regis- 
tered in pursuance of this section, stating the amount thereby 
secured, which certificate shall be conclusive evidence that the 
requirements of this section as to registration have been complied 
with. It seems to me that I have here a certificate of the regis- 
tration of the charge created by this series of debentures. It states 
the amount secured, and is a certificate given pursuant to section 
14, sub-section 6 of the Companies Act, 1900, and that section of 
the Act provides '' which certificate shall be conclusive evidence 

(4) 4 Manson, 89; [1897] A. 0. 22; 66 L. J. Ch. 35; 75 L. T. 426; 45 
W. B. 193. 



852 In rb YOLLAND, HUSSON and BIKKETT, Ld., [Manson, 

that the requirements of this section as to registration have been 
complied with." The suggestion is that the requirements of that 
section have not been complied with. I cannot go behind the 
certificate — the Act makes it conclusive evidence. 

Perhaps it is desirable to state what another point raised is, but 
I am not going to express a decided opinion about it. Section 14, 
sub-section 3, provides that the Registrar shall keep a register of all 
such mortgages and charges created by the company and requiring 
registration, and shall enter in the register with respect to every 
such mortgage or charge the date of creation, the amount secured 
by it, short particulars of the property mortgaged or charged, and 
the names of the mortgagees or persons entitled to the charge. 
Those are the requirements of registration. Sub-section 4 contains 
a proviso relaxing those requirements where the debenture-holders 
of a certain series are entitled pari passu. Now it is said that these 
debentures do not rank pari passu, and therefore that they do not 
come within sub-section 4. Whether that objection is sound or 
not I do not say, but I do say that the certificate states that the 
particulars of registration have been complied with, and on that the 
certificate is conclusive. 

The liquidator appealed. 

Qore-Browfij K.C., and P. F. \Vheele}\ for the appellant : 

In order that there may be a valid mortgage or charge, section 14 
of the Act of 1900 (1) imposes two distinct duties upon two wholly 
different persons — namely, the duty of filing and the duty of regis- 
tration. It is the duty of the company to bring in the documents ; 
but the only duty of the Registrar is to register the documents when 
brought in. His certificate, upon which the validity of the deben- 
tures depends, is only directed to the duty of registration. When 
the debentures have been filed the company has complied with 
sub-section 1 of section 14, and the failure of the Registrar to do 
his duty would not affect the validity of the debentures. Each 
separate debenture as and when issued creates a distinct charge 
and can be enforced separately. Consequently every debenture not 
issued as one of a pan passu series must be filed. The company 
^^^Ji by means of a covering deed, save itself the trouble of filing 
every debenture: In re Harrogate Estates^ Limited (2) ; but there is 
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no covering deed in this case, and only one of the second debentures 
has been filed. There is no definition of the word ''filing" in 
the Act. It is not a very appropriate expression to use, because, 
strictly speaking, it means putting on the file. The applicant 
leaves the document with the Registrar, who retains it and subse- 
quently returns it, but the applicant cannot say when it is put on 
the file. In America it has been held that a document is filed 
when it has been delivered to the proper officer to be filed. The 
certificate of the Registrar has nothing to do with the filing, but 
only with the registration. 

[Cozens-Hardy, M.R. : Are not the obligations of the mortgagors 
to file the charges and of the Registrar to give the certificate 
correlative ?] 

No. " Filing " means carrying in for registration. Many words 
in the Act are used with great inaccuracy. 

[Cozens-Hardy, M.R., referred to section 9, sub-section 2, dealing 
with the filing of the prospectus.] 

" Such mortgages and charges " in sub-section 8 of section 14 
means every mortgage and charge in the four categories mentioned 
in sub-section 1. Sub-section 4 of section 14 applies only to the 
duties of the Registrar, and does not absolve the company from 
doing what they ought to do under sub-section 1. The certificate 
here purports to be made under sub-section 6 to the effect that all 
the particulars required by sub-section 4 have been entered on the 
register. It states the amount secured by the series of debentures, 
which is all that is required by sub-section 6 ; but it goes further 
— it states, contrary to the fact, that the debenture-holders were 
entitled to the series pari passu. It is sought to read the certificate 
as being conclusive evidence not only that the requirements as to 
registration, but also all the necessary preliminaries have been 
complied with. But in In re Northumberland and Durham District 
Banking Co. [1858] (5) — a case under the Joint-Stock Companies 
Act, 1856 (19 & 20 Vict. c. 47), which contained a provision as to 

(6) 2 De O. & J. 357, 371; 27 L. J. Ch. 356, 361; 4 Jur. (n.s.) 419; 
6 W. E. 527. 
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the conclusiveness of the certificate of incorporation in almost the 
same terms as those in section 18 of the Companies Act, 1862, and 
in sub-section 6 of section 14 of the Act of 1900 — there is a dictum 
by Turner, L.J., that if the company was not authorised to be 
registered it was quite clear that the certificate of incorporation 
could be of no avail. That case was followed in In re National 
Debenture and Assets Corporation {^) — and see the observations of 
Lord Davey in Salomon v. Salomon dt Co. (4). Applying the dictum 
of Turner, L.J., to this case, if these particular debentures are not 
authorised to be registered by sub-section 4 of section 14, the 
certificate of the Registrar can be of no avail. That sub-section 
deals only with a series of debentures to which the debenture- 
holders are entitled pari passu, and consequently did not confer 
any jurisdiction upon him to issue the certificate of registration in 
its present form. The blot on section 18 and the earlier Act was 
amended by section 1, sub-section 1 of the Act of 1900, which 
provides that the certificate of incorporation shall be conclusive 
evidence that all the requisitions of the Companies Acts in respect 
of registration and " of matters precedent and incidental thereto " 
have been complied with ; and sub-section 2 requires the production 
to the Registrar of a statutory declaration that such requisitions 
have been complied with. These additional provisions do not 
appear in section 14, but section 15 enables the Court to rectify 
the register in respect of the omission or mis-statement of any 
particular which might otherwise have invalidated the registration. 
The intention of the Legislature, therefore, was that the certificate 
under section 14, sub-section 6, was to be conclusive evidence only 
that the requirements of the section as to registration had been 
complied with. 

[Cozbns-Hardy, M.E. : In Oakes v. Turquand [1867] (6) Lord 
Chelmsford, L.C, said: '^I think the certificate prevents all 
recurrence to prior matters essential to registration, amongst 
which is the subscription of a memorandum of association by seven 
persons, and that it is conclusive in this case, that all previous 
requisites had been complied with."] 

(6) L. R. 2 H. L. 325, 364 ; 36lL. J. Ch. 949, 965 ; 16 L. T. 808 ; 15 W. B. 
1201. 
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That was obiter as regards the subscription of the memorandum 
of association. Apparently the only matter in question there was 
the objection that there was a variance between the prospectus and 
the memorandum. That case was cited and pressed upon the Court 
in In re National Debenture and Assets Corporation (3), but the 
statement of the Lord Ghancbllob was treated merely as a dictum 
which was not applicable in that case. 

[Fabwell, L.J. : In Buckley on the Companies Acts (8th ed.), 
p. 768> Oakes v. Turqiumd (6) is certainly treated as deciding the 
general proposition.] 

The certificate in question does not state that the debentures have 
been duly filed ; it shows on the face of it that only one debenture 
was lodged with the Begistrar for filing. By sub-section 7 of sec- 
tion 14 the company must register every mortgage or charge 
requiring registration within that section, and must supply the 
Begistrar with the particulars necessary for that purpose. It is 
not for the Begistrar to decide that the second debentures were 
issued as a series containing a charge pari passu within sub- 
section 4 of section 14 ; and any debenture-holder will see from his 
debentures that they were not so issued. On and after 1 July, 
1908, section 14 will be replaced by section 10 of the Companies 
Act, 1907 (7 Edw. 7, c. 50), which makes it clear that it is for the 
company and not for the Begistrar to determine whether the 
debenture-holders are entitled pari passu or not. The persons who 
claim the benefit of the charge must show that it comes within the 
certificate. Inasmuch as it is apparent from the certificate itself 
that the particulars which were registered were not in accordance 
with the terms and conditions of the debentures, and, further, that 
only one of such debentures was produced, such certificate cannot 
be treated as conclusive evidence that all the requirements of 
Section 14 as to registration have been complied with. Consequently, 
these debenture-holders are not entitled to the benefit of any 
security, and the appellant, whose duty it is as liquidator to get 
in all he can for the unsecured creditors generally, can hold as 
general assets of the company the money charged with the 
debentures. 

M. — ^VOL. XIV. 25 
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Jenkins, K.C, and F. Wldnney, for the plaintiflf, and L. F. 
Potts, for another respondent, were not called upon. 

Gozexs-Hardy, M.B. : This is an appeal from a decision of Mr. 
Justice Warrington. It has been based upon arguments of the 
most technical character \N^hich it has been my fate to listen to for 
many days ; and I am bound to say that, even on technical grounds, 
there is no foundation whatever for it. I approach section 14 of 
the Companies Act, 1900, as one is bound to do; by considering 
what was the mischief which had to be remedied. It was that 
companies were allowed to issue debentures, charging very frequently 
all their present and future assets, and there might be no means of 
ascertaining, at all events for a considerable time, whether any 
such debentures were issued ; and therefore, for the protection of 
the general creditors of the company or of persons desiring to treat 
with the company, it was thought fit to require that there should 
be a register of mortgages of that particular kind, and not merely 
in the company's own books, but by the Registrar. That is worked 
but in section 14 in various ways. A little ambiguity has been 
caused, I think, by the use of the word " file," which is an entirely 
inaccurate word in a case of this kind. [His Lordship read sec- 
tion 14, sub-section 1, so far as material, and continued :] " Filed 
with the Registrar " in the sub-section really means '' supplied to 
the Registrar for registration,'* or '' furnished to the Registrar for 
registration.'' Whose duty is it to do that ? It is the duty of the 
company. Sub-section 7 of section 14 of the same statute says, 
" It shall be the duty of the company to register every mortgage or 
charge created by the company and requiring registration under 
this section, and for that purpose to supply the Registrar with the 
particulars required for registration. ..." I shall point out in a 
minute what is the meaning and effect of that section as explained 
by the forms which have Parliamentary sanction. 

Sub-section 8 imposes a duty on the Registrar. [His Lordship 

read the sub-section, and continued :] Sub-section 8 must be read 

-* » 

with and qualified by sub-section 4. [His Lordship also read this 
sub-section.] It will be observed that there is no requirement 
there whatever for any entry on the register of the names of any 
debenture-holders. If there is no covering deed there is nothing 
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whatever required by sub-section 4 to be entered on the register 
except the total amount secured, the date of the resolution, and a 
general description of the property. Surely there is perfectly good 
sense in that. One must read this section 14 with some knowledge 
of the ordinary course of business in these matters. One knows 
that a company first of all passes a resolution authorising the issue 
of debentures to a large amount. There may or there may not be 
a covering deed. In the present case there is no covering deed. 
The materiality for public purposes is not the name of the particular 
debenture-holder, or any of those particulars which are required in 
sub-section 3, but it is to know what is the amount that is authorised, 
what was the date of the resolution authorising it, and what is the 
description of the property charged. 

It was quite obvious that, in the case particularly of debentures, 
and indeed of all securities requiring registration under this section, 
if the person entitled, or claiming to be entitled, to the charge 
were bound to prove that all the requirements of the section had 
been complied with, the duty imposed upon him would be so 
diflScult as to be almost impossible. It would be almost worse 
than perusing an abstract of title to a freehold or leasehold estate. 
The Legislature thought that that would be an unendurable state of 
things, and it accordingly said this (sub-section 6 of section 14) : 
** The Registrar shall give a certificate under his hand of the 
registration of any mortgage or charge registered in pursuance of 
this section " (that means either under sub-section 3 or sub-section 4) 
"stating the amount thereby secured (which certificate shall be 
conclusive evidence that the requirements of this section as to 
registration have been complied with)." Pausing there, that means 
not merely that he has done his mechanical duties, but that that 
has been done which is required to be done by any person upon 
whom a duty is imposed by this Act, in order to get the benefit of 
the security, including the company itself. Then the sub-section 
goes on : '' and the company shall cause a copy of the certificate so 
given to be endorsed on every debenture or certificate of debenture 
stock which is issued by the company, and the payment of which is 
secured by the mortgage or charge so registered." What was done 
here? A resolution was passed, the date of which is given in this 
certificate. The amount sanctioned by the resolution was 20,000?. 

25 2 
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That is stated in the certiBcate. The property charged is stated in 
one of the debentures, which is referred to in the document, and 
which has been produced and read. Under those circumstances, 
with regard to this certificate, which was issued for the very purpose 
of being used and put upon the debentures in order that debenture- 
holders might have perfectly satisfactory evidence that that which 
was necessary for the validity of their charge had been done, it is 
argued that we are to go behind that certificate and to disregard it, 
and to consider whether or not there was any mistake made by the 
Registrar, and whether or not he ought to have said that all these 
debentures ought to have been deposited with him before he gave 
the certificate. 

I said that I would refer to one of the statutory forms. Form 
No. 47 seems to me to throw some light upon this matter. It 
purports to be particulars of a mortgage or charge created by the 
company and supplied to the Registrar pursuant to sub-section 7 of 
section 14, the supplying of which is contemplated by that sub- 
section as the only thing which is required to be done by the 
company, and the doing of which satisfies all the obligations of the 
section. The first column gives the "Date of Creation of the 
Mortgage or Charge; or, in the case of a series of Debentures, 
the date of the Covering Deed (if any) by which the security is 
created or defined.*' That column does not apply here. There is 
no covering deed. Then (column 2) the " Amount secured by the 
Mortgage or Charge ; or, in the case of a series of Debentures, the 
total amount secured by the whole series." That applies here, 
because the amount is 29,000Z. Then (column 3) the *' Dates of 
Resolutions creating the series of Debentures " ; then (column 4) 
" Short Particulars of the Property Mortgaged or Charged : or, in 
the case of a series of Debentures, a General Description of the 
Property Charged." That we have got. Then column 5, which is 
the important one, " Names (with Addresses and Descriptions) of 
the Mortgagees or Persons entitled to the Charge ; or, in the case 
of a series of Debentures, the Names, etc. of the Trustees (if any) 
for the Debenture-Holders." There is not a word there requiring 
or even suggesting that where there is no covering deed there is any 
necessity to give the particulars which sub-section 8, if it stood alone, 
would seem to require, of all the names of the debenture-holders. 
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I cannot bring myself to doubt that it would be almost shocking 
if we held in this case that the certificate of the Registrar, which 
is actually indorsed on each of these debentures, did not justify the 
debenture-holders in saying that they had, as against the unsecured 
creditors represented by the liquidator, a perfectly good charge upon 
the assets of the company. 

In saying this I must not be taken in any way to decide or even 
to intimate an opinion as to what may be the position of these 
debenture-holders, or any one or more of them, as between them- 
selves and other unsecured creditors of the company. It is 
sufficient for me to say that, in my opinion, their security, what- 
ever it may be, is not rendered invalid by reason of the pro- 
visions of section 14, but that it has such effect as the law may 
give it. 

Fletcher Moulton, L.J. : 1 agree for the same reasons. 

It appears to me that this is an attempt to do that which the 
Legislature by the provisions of sub-section 6 of section 14 intended 
to prevent being done. It took a step greatly in favour of the 
general creditors of a company in requiring that all charges should 
be registered, and, on the other hand, it protected those who held 
charges properly created, by saying that the certificate of the public 
officer (the Registrar) that the requirements of registration had 
been fulfilled should be conclusive evidence that such was the fact ; 
and it gave such weight to that certificate that it became the 
statutory duty of the company to indorse it upon all their deben- 
tures. In this case that has been done, and now the liquidator is 
.trying to displace a charge of which the whole of the general 
creditors of the company had full notice, and he is astute to find 
inaccuracies of language or insufficiency of statutory provision to 
assist him. As far as I can see, his whole contention is based on 
giving a meaning to the word " filed " which the section shows it 
cannot bear. 

For the reasons given by the Masteb of the Bolls, and for other 
reasons which it is not necessary to state, but which are based upon 
other provisions of the section, all of which are in accordance with 
the interpretation he has put upon them, I am of opinion that this 
appeal fails and must be dismissed. 
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Farwell, L.J. : I agree with both the judgments that have been 
delivered. I will only add that, so far as I can see, the Registrar 
has apparently applied his mind, after hearing arguments, to the 
construction of sub-section 4 of section 14, and has — he may be 
right or he may be wrong — put a construction upon it, holding that 
this is a series of second debentures containing a charge in favour 
of the debenture-holders of that series pari passu. In a sense it is. 
It is a series of debentures which contain a charge in favour of the 
holders of eighty-four debentures2>arij>a88u,and then the remainder 
of them take pari passu amongst themselves. It may be that the 
learned Registrar took the view that, inasmuch as all the outside 
creditors are concerned with is the total amount to which the pro- 
perty which they took will be subjected, and are wholly indifferent 
as to the manner in which it is divided up between the parties 
inter se, that is a sufficient notification to them. But, however that 
may be, the learned Registrar has given his certificate in that foim, 
and, in my opinion, the Act makes it final. It would be quite 
shocking to my mind to say that a mistake, if it be a mistake, in 
the registration in such a matter as that should invalidate these 
charges which the debenture-holders have obtained. If there be a 
mistake, it is the mistake of the officer of the Court, and certainly 
the claim now put forward lacks any semblance of merit, as far as 

I have been able to discover. 

Appeal disviisscd. 

Solicitors : Sole, Turner dt Knight, agents for //. March, Worcester. 
Ward, Botvie cC' Co., agents for Walter d- E, IL Foster, 

Leeds. 
Oribble, Oddie, Sinclair <£ Johnson; Wai'low dk Patey. 
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ACT OF BANKRUPTCY— .V(>«tc€—Paym«rt< hy Third Person on behalf 
of Bankrupt — Benefit to Estate — Ignorance of Law — RigJit of Trustee, 

The doctrine in In re Condon, Kx parte James, approved by the 
Court of Api)eal in In re Tyler, Ex parte Official Receiver, does not 
apply to a case where, without any act of commiBsion or omission on 
the part of the trustee, a person pays money on behalf of the bank- 
nipt, after notice of facts constituting an available act of bankruptcy, 
though in ignorance of the effect of the bankruptcy law. Where, 
therefore, after such notice, certain mortgagees, in ignorance of the 
effect of the bankruptcy law, paid out of their own moneys a com- 
position of 4«. in the pound to the majority of the bankrupt's 
creditors, in discharge of their debts, and, bankruptcy supervening, 
realised their security, which left a surplus in their hands slightly 
less than the amount which they had paid in respect of the com- 
position, the Court of Appeal (reversing the decision of the Divisional 
Court) refused to allow the mortgagees to retain such surplus, and 
ordered them to pay it to the trustee as part of the bankrupt's estate. 
In re HaJJ, Ex parte Official Receiver 

AFTER-ACQUIRED PROPERTY— Z>ra«/i of Bankrupt undischarged— 
Distribution of After-acquired Property amang Next of Kin — N'o 
Notice ff Bankruptcy — No Intervention by Trustee — Right of Trustee 
to recover Property — Bankruptcy Act, 1883, «. 44. 

The principles laid down in Herbert v. Sayer and Cohen v. Mitchell 
with i*egard to the validity against the trustee of transactions by a 
bankrupt with persons dealing with him in respect of property 
acquii'ed by him since his bankruptcy until the trustee intervenes 
apply only to transactions for value. The bankrupt is an agent of 
the trustee to deal with after -acquired property, not to give it away. 
He cannot defeat the operation of section 44 of the Bankruptcy Act, 
1883, by giving away after-acquired property ; nor can his next of 
kin retain against the trustee shares in such property, even though 
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received by them in good faith without notioe of the bankruptcy on 
their part or that of the administrator. 

In re Bitil distinguished. In re Benmtty Ex parte Official 
Receiver 6 

BANKRUPTCY ACT, 1883 (46 & 47 Vict, c. 52)— 

«. 4, siih'S, 1 (i) 127 

«. 4, ««&-«. 1 (^) 1,133 

«. 27 277 

». 37 17, 180 

a. 38 135 

». 44 6, 17, 180 

0. 74, 9uh~ss. 1, 6 169 

«. 104 101 

«. 142 277 

BANKEUPTCY ACT, 1890 (53 & 54 Vict, c. 71)— 

«. 8 281 

«. 8y «tf&-M. 2 {iv,\ 7 101 

BANKEUPTCY NOTICE— **J^inaZ Judgment'* ^ Joinder of Separate 
Judgments — Bankruptcy Act, 1883, s, 4, eub-a. 1 (</). 

A bankruptcy notioe is bad if founded upon two separate judg- 
ments, though the one judgment is on the claim in an action and 
the other judgment on a counterclaim in the same action. 

In re Loiv, Ex parte Argentine Oold Fields Co. followed. In re 
A Bankruptcy Notice .133 

*^ Final JudgmeiW — Submission to Arbitration — Order that Au*ard 

be eii/orced and Judgment eiitered in accordance therewith — Judgment 
based on Order — Jurisdiction — Arbitration Act, 1889, a. 12— Bankruptcy 
Acty 1883, s. 4, sub'S. 1 {g). 

Where an order is made under the Arbitration Act, 1889, that an 
award be enforced and that judgment be entered in accoi-dance 
therewith, a j udgment based on such order is not a ** final judgment *' 
in an action upon which a bankruptcy notice can be founded within 
the Bankruptcy Act, 1883, s. 4, sub-s. 1 (g). Such a judgment is 
bad on the face of it for want of jurisdiction, inasmuch as the 
Arbitration Act, 1889, s. 12, which provides for the enforcement by 
leave of the Court of an award on a submission in the same manner 
as a judgment to the same effect, gives no power to turn the award 
into a judgment. 

An application for a bankruptcy notice is not a method of enforcing 
the award within section 12 : per Fletcheb Moulton, L.J. In re 
A Bankruptcy Notice 1 

Non-compliance — Challenge Cup—Betainer by Winner — Election by 

Owner — Receiving Order, 

Where a creditor has obtained a final judgment for the return of a 
chattel or for its value, and serves on the detainer of the chattel 
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a bankruptcy notice, founded on the judgment, for the value of the 
chattel, l^e debtor cannot by returning the chattel save himself from 
having a receiving order made against him for non-compliance with 
the bankruptcy notice. Jn re A Debtor ^ Ex jxirte A Petitioning 
Creditor 198 

COSTS— Practice — Application to Set Aside Bankruptcy Notice — Petition in 
Bankruptcy-' Set-off. 

It is not the practice in bankruptcy to set off costs which form part 
of the petitioning creditor's debt against a debt due from the i)etition- 
ing creditor to the debtor, even though the latter happen to be in the 
nature of costs. In re S,, Ex parte Peak Hill (Mdfield, Limited . 259 

Trustee in Bankruptcy — Creditor — Assignees — Dividend — Costs against 

the Creditor — Bight of Trustee to Betain Sufficient out of the Dividend 
to Meet the Costs — Practice, 

Where the creditor of a bankrupt has costs given against him in 
proceedings brought by him against the trustee in bankruptcy, the 
trustee is entitied to retain sufficient out of the dividend due to the 
creditor on the amount he has proved for against the bankrupt's 
estate to meet those costs. In re Mayne 261 

CEOWN B^BT — Preferential Payment — Bankruptcy Act (Xew South 
Wales), 1898 {No. 25). 

In the administration of a bankrupt's estate under the New South 
Wales Bankruptcy Act, 1898, the Crown is entitied to preferential 
payment over all other creditors. 

In re Baynes and Clarkson v. Attorney- General of (*anada dis- 
approved. Commissioners of Taxation/or Neiv South Wales v. Pidmer 
and others 106 

DEED OF ABRAINQmSEKH^Non'registration—Deed for Benefit of 
Certain Creditors^iamed therein — Validity — Deeds of Arrangement Act, 
1887, ««. 4, 6, 6, 19. 

A deed of arrangement for the benefit of certain pressing creditors 
named therein, and not for the benefit of creditors generally, does 
not require registration under the Deeds of Arrangement Act, 1887. 
In re Saumarez, Ex parte Salaman 170 

Petition — Estoppel — Contract with Trustee. 

Where a debtor has committed an act of bankruptcy by executing 
a deed of assignment for the benefit of his creditors, a creditor will 
not be estopped from availing himself of such act of bankruptcy to 
present a petition merely because he has accepted a trade order from 
the trustee under the deed, if the circumstances are such as to show 
that the execution of the deed was not clearly brought home to him. 
In re Crow, Ex parte Collier 279 
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DISCRAHGB— Conditional Order— Revocation^DefaiUt—Jiiritdielion-^ 
Bankruptc}/ Act, 1883, «. lO-^—Bankruptcy Act, 1890, «. 8, enb-ss, 2 
(h'.)> 7. 

A debtor, having been adjudicated bankrupt, had applied for his 
discharge, which was granted by an order made under section 8, sub- 
section 2 (iv.), of the Bankruptcy Act, 1890, conditional on his con- 
senting to judgment being entered against him for the amount duo 
from him ; and by the same order he was ordered to pay the amount 
by instalments. The debtor having made default in payment of the 
instalments, notwithstanding an intermediate order for payment of 
all arrears : — 

Held, that the Court had ample jurisdiction under section 104 of 
the Bankruptcy Act, 1883, to rescind or vary the order of discharge, 
which was conditional not merely on the consenting to judgment, 
but also on the performance of it by payment of the instalments. In 
re Summers, Ex parte Official Receiver 101 

Hufficiencij of Assets to pay 10«. in the pound — Onus of Proof — Bank' 

ruptcy Act, 1890, s. 8. 

Where a bankrupt's discharge is opposed on the ground that the 
assets are not of sufficient value to pay the creditors a dividend of 
10s, in the pound, the burden is on such opposing creditors to prove 
the insufficiency of the assets. In re Van Latin, Kx parte The Inter- 
national Assets Co,, Limited . 281 

EXECUTION— /8f/ieri/—irn7 of Fi. fsu-^Money or Bank Notes belonging 
to Judgment Debtor — Bight to Seize — Death of Judgment Debtor — 
Judgments Ad, 1838, s, 12. 

The right of a sheriff under section 12 of the Judgments Act, 1838, 
to seize by virtue of a writ of ^. fa, money or bank notes belonging 
to an execution debtor can only be exercised duiing the lifetime of 
the debtor. 

A sheriff, under a writ of f, fa,, seized the goods in the house of 
the execution debtor. On the day after the seizure the debtor received 
a sum of money in bank notes and placed it in a dmwer in the house. 
The debtor soon afterwards died, and his widow, finding the money, 
took it to her solicitors. Subsequently the sheriff, having sold the 
goods in the house, but having ne\er had any knowledge of the 
existence of the sum of money, went out of possession. Two days 
later an order was made under section 125 of the Bankiniptcy Act, 
1883, for the administration of the debtor's estate. On an inter- 
pleader issue to determine whether the sum of money, which remained 
in the hands of the solicitors to abide the order of the Court, was the 
property of the execution creditor or the trustee under the adminis- 
tration order : — 

Held, that, as the sheriff did not seize the money in the lifetime of 
the debtor, the money was the property of the trustee as against the 
execution creditor. Johnson v. Pickering {Norton, Claimant) . 191, 263 
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FBAUDULENT CONVEYANCE— Tra««/er of Bankrupt* e Business to 
Limited Vompiunj — Bankruptcy Act, 1883, «. 4, suh'S, 1 ([>). 

A trader being in difficulties transferred his assets to a company 
in the Itond fide hope of thereby benefiting his creditors. His assets 
were estimated at 2,000/., and his debts at 1,000/. The consideration 
for the transfer was an undertaking by the company to pay his debts 
and the allotment of ninety-four shares and debentures of the nominal 
yalue of 1,000/. The debentures could not be enforced until interest 
was two months* overdue— i.e. , eight months from their issue, or 
until execution was put in against the company : — 

Held^ that this transfer did not necessarily tend to defeat or delay 
creditors, was not a fraudulent conveyance within section 4, sub- 
section 1 (6), of the Bankruptcy Act, 1 883, and should not be set 
aside as void against the trustee in bankruptcy. In re A, J. Harris t 
Ex parte The Trustee 127 



INSOLVENCY — Cape of Good Hope — Secured Creditors — Registration — 
Preference, 

By the law of the Cape of Good Hope the piioiities of secured 
creditors in an insolvency are determined not bj' the dates of execu- 
tion and registration of the several securities, but by the dates of the 
actual debts under such securities. Thus, a secuiity earlier in point 
of date, but under which no advance has been made, must give place 
to one which was later, but given for an actual advance. Standard 
Bank of South Africa, Limited v. Heydtnrych 273 

JUDGMENT DEBT— r/(i?';i/«7ifc Order msi— Payment by (Garnishee to 
Judgment Creditor — Bankruptcy of Judgment Debtor — Relation Back 
of Trustee's Title, 

A debtor to a bankrupt who has paid his debt to a judgment 
creditor of the bankrupt upon the service of a garnishee oi-der nisi 
made after the act of bankruptcy upon which the adjudication was 
made must pay it again to the trustee. In re Webster y Kx jKirte 
Official Receiver 20 

THACUCFj— Discovery of Debtor's Property— Witness — Personal Service of 
Summons — Conduct Money— ** Reasonable Sum'^ — Bankruptcy Act, 
1883, ss, 27, U2— Bankruptcy Rules, Gl, 62, 66, 71, 92, Forms 152, 
IGo. 

A summons, under section 27 of the Bankruptcy Act, 1883, to 
obtain discoveiy as to a debtor's property, need not be personally 
served on the witness. It is sufficient if sent by post, prepaid and 
registei-ed. The ** reasonable sum" to be tendered to the witness 
(section 27, sub-section 2) means conduct money proportioned to the 
distance he has to travel. In re Weinberg, Ex parte The Official 
Receiver 277 
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PROOF — Copf/right — Sale — RoyaUies — Bankruptcy of Pttblisher — Claim hy 
Author for Royalties — Breach of Contract, 

An author sold the absolute copyright in a book to a publisher in 
consideration of the payment of cert^un royalties. The publisher 
became bankrupt, and the trustee in bankruptcy carried on the busi- 
ness for some time. The author claimed to be paid in full his 
proportion of the royalties received by the trustee in banki*uptcy in 
respect of sales of the book since the bankruptcy : — 

Heldy that the author was only entitled to prove for damages for 
breach of contract in not paying the royalties, and could not claim 
for payment of the royalties in full. In re Grant Richards^ Ex parte 
Wartoick Deepimj r 88 

Order and Disposition — Debtor^ » Petition — Ooods Left tm'th Bankrupt 

— Adjudged Property of Trustee hy Order of Court — Proof by True 
Owner for Damages for Breach of Bailment — Bankruptcy Act, 1883, 
S8. 37, 44. 

Where a debtor was adjudicated a bankrupt on his own petition, 
and certain goods which had been left with him to be sold, or returned 
if not sold, were by order of the Court adjudged to be goods in the 
order and disposition of the bankrupt with the consent of the true 
owner, and to pass to the trustee as property divisible amongst the 
creditors under section 44, sub-section 2 (iii.), of the Bankruptcy Act, 
1883, the owner was allowed to pix}ve in the bankruptcy for the 
damage he had sustained by reason of his goods not having been 
returned to him according to the terms of the bailment 

Exall V. Partridge and Edmunds v. WalUngford applied. 

The presentation by the bankrupt of his own petition was not an 
abuse of the process of the Court or in any way wrongful. //^ re 
Button, Ex parte Baviside 17,180 

Set-off^MutUiol Dealings — Public-lwuse — Advances by Lessors — Pay- 
ments by Incoming Tenant — Bankruptcy Act, 1883, ». 38. 

Where under an agreement by brewers to let a tied house it was 
one of the terms that if the tenancy were determined by notice or 
mutual consent the landlords should be entitled to deduct arrears of 
rent and all other moneys owing them by the tenant from any valua- 
tion moneys payable to the tenant by the iticoming tenant, the Coubt 
held that the landlords were entitled under section 38 of the Bank- 
ruptcy Act, 1883, to set off arrears of i*ent and advances by them 
against the valuation moneys, though in the meantime the tenant had 
become bankrupt.- /?* re Rushforth, Ex parte Holmes and Sons . . 135 

SETTLEMENT — Avoidance of—Equitable Reversionary Interest — Convey- 
ance in Fraud of Creditors — 13 Eliz, c. 5 — Judgment Creditors — Chary- 
ing Order — Equitable Execution — Avoidance against Creditors only — 
Form of Order — Costs of Trustee — Judgments Act, 1838, a. 14. 

A settlement of equitable reversionary personalty may be a settle- 
ment made to delay, hinder, or defraud ci-editors within the scope of 
13 Eliz. c. 5, since a creditor may reach such pixiperty by a charging 
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order under section 14 of the Judgments Act, 1838, or by the appoint- 
ment of a receiver by way of equitable execution. 

South' Wettrrn Loan and Discount Co. T. Jiobertson and Jiolland v. 
Young followed. Dixon t. Wrench distinguished and questioned. 
Tyrrtll y, PainUm and Li re Anglesey {Marquis), De Oalve {Countess) 
V. Gardner, discussed. 

Unless the Court is satisfied that no part of the settled property 
will be left for the beneficiaries when the creditors have been satis- 
fied, the proper order is that which avoids the settlement as against 
creditors only. 

The Court has a discretion, at any rate where the order made is in 
the form above stated, to allow the trustees their costs of defending 
the action to set aside the settlement out of the trust funds. 

Merry v. Pownall followed. Elsey v. dtx distinguished. Idral 
Bedding Co, v. Holland 113 

SOLICITOE AND CLIENT— Cbn tew <ioii« Businese— Draft Bills of Costs 
Submitted — Account Stated — Mortgage to Secure Agreed Balance — 
Bankruptcy of Client — Trustee^ s Right to go behind Stated Account and 
Mortgage and Require Details, 

Where a solicitor from time to time delivers to a client draft bills 
of costs in respect of contentious business and a cash account, which 
are agreed by the client, and he executes a mortgage of his property 
in favour of the solicitor, and thereby covenants to pay the solicitor 
the amount due on the account stated, and then becomes bankrupt, 
and the solicitor lodges a proof for the amount agreed as being due 
to him, the trustee in bankruptcy's right and duty before admitting 
the proof is to go behind the account stated and the covenant, and 
to require satisfactory evidence that the debt on which the proof is 
founded was a real debt ; and the estoppel to which the bankrupt 
may have subjected himself will not prevail against such trustee. 
In re Van Laun, Ex parte Chatterton 11, 91 

TRUSTEE — /wyjroper Retainer of Money — Penal Interest — Estate or 
Treasury Entitled— Bankruptcy Act, 1883, s. 74, sub-ss, 1, 6. 

The penal interest of 20/. per cent, per annum imposed by section 74 
of the Bankruptcy Act, 1883, on sums over 50/. retained by a trustee 
in bankruptcy in his hands for more than ten days, is in the nature 
of a debt due from the trustee to the bankrupt's estate, and should 
therefore be paid into the Bankruptcy Estates Aocoimt, and not to 
the Treasury. 

Accordingly a trustee is entitled to set off against such interest 
any sum which is due to him from the estate. In re Sims, Ex parte 
Board of Trade 16» 

Mortgage of Life Policies — Payment of Premiums by Third Party — 

Bankruptcy of Mortgagor — Policy Moneys — Duty of Trustee as Officer 
of Court — Repay metit of Premiums by Trustee. 

The decisions of the Court of Appeal in In re Condon, Ex parte 
James, and In re Rivett-Carnac, Ex parte Simmonds, lay down a broad 
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and geneml principle — namely, that in the administration of a bank- 
rupt's estate the trustee, as an officer of the Court, will be ordered to 
do what the Coui-t considers to be morally right and honest, even in 
a case in which no claim can be sustained against him at law or in 
equity. Where, therefore, to the knowledge of the trustee the wife 
of the bankrupt continued, out of her own moneys, to pay the 
premiums on certain policies upon the bankrupt's life, the Court on 
the bankrupt's death oi'dered the trustee to repay out of the policy 
moneys the amount so paid by the wife independently of the question 
whether she was or was not entitled to any equitable lien. 

Decision of Biguam, J., affirmed. In re Tyler, Ex purte Official 
Receiver " 73 

TRUSTEE— PW(/e of Share Certificates with Bankrupt— Disappearance of 
Pledgor — Poioer of Sale hy Trustee in Bankruptcy — Directions as to 
Advertisement 

Where certain share certificates had been pledged with a firm 
which afterwards became bankrupt, and the pledgor had disappeared 
without repaying the loan, the trustee in bankruptcy was given 
permission to sell the shares after advertising for the pledgor as 
directed by the Court. In re Harrison and Ingram^ Kx jKtrte 
Whinney 132 

BILL OF SALE. 

PEIORITY — County Court — Execution — ^Prsecipe for Writ applied for 
hef(^e Bill of Sale registered — Writ Issued after Registration — Sale of 
Goods Act, 1893, «. 26. 

A writ of execution issuing out of the County Court, being sent 
direct by the Registrar — who was also high bailiff — ^to the bailiflP, 
must be held to be delivered to the bailiff immediately after the 
application for the prcecipe for execution by the creditor, which is 
the last act required to be done by him. The writ, therefore, binds 
the goods of the debtor under section 26 of the Sale of Ooods Act, 
1893, as from that time. A creditor who had obtained judgment in 
the County Court applied for a proecipe for execution at 2.45 p.m. on 
13 November. The warrant of execution reached the bailiff's office 
on 14 November. In the meantime a biQ of sale over the furniture 
of the debtor had been registered on 13 November between 5 and 
6 p.m. : — 

Held, that the holder of the bill of sale was postponed to the execu- 
tion by the judgment creditor unless he brought himself within the 
proviso of section 26 of the Sale of Goods Act, 1893. Murgatroyd v. 
Wright {Bannister, Claimant) 201 
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APF0RTI0Kb^Kr—Beqn(8t of Income of Hhares^Dividend Dedartd 
after Death for PeruKl preceding it — Capital or Income — Express 
Stipulation — Ajqmrtionment Act^ 1870, «. 7. 

A teHtator bequeathed shares in a company upon trust to pay the 
income to his wife. After his death the company declai'ed a dividend 
for a period prior to the death. The 90th of its articles of association 
provided that " every dividend, whether arising from past or cui'rent 
profits, shall for all purposes be deemed to accrue and full due upon 
the day on which it is declared, and not before " : — 

Held, that this did not constitute such an express stipulation 
against apportionment of the dividends as would satisfy sectiim 7 of 
the Api)ortionment Act, 1870, and that the Act took effect. 

Whether apportionment of dividends can be negatived by anything 
in the articles of the company declaring the dividends, tpuxre. In re 
OppenheimeTy Oppenheimer v. Boatman 139 

CAPITAL — Reduction of — Extinction of One Class of Shares — Comjfaniei 
Act, ISei—Comjxtnies Act, 1877. 

It is not a condition of jurisdiction to i*educe the capital of a 
company that it should be proved that there has been loss of capital 
or that capital is unrepresented by available assets or is in excess 
of the wants of the company. The jurisdiction arises whenever 
the company seeking reduction has duly passed a resolution to that 
effect. 

Dicta of Buckley, J., in In re Anglo-French Exploration Co, 
disapproved. 

The only questions for the Court to consider are — first, the interests 
of those members of the public who may be induced to take shares 
in the company ; and secondly, whether the reduction is fail* and 
equitable as between the different classes of shareholders. When 
the interests of the public are not concerned it is not material for the 
Court to consider whether the amount of the proposed reduction is 
exactly commensurate with the loss actually proved. 

The amount of the reserve fimd to be retained is a purely domestic 
matter outside the province of the Court. Poole v. National Bank of 
China 218 

Return of — Special Resolution — Prospective and Retrospective Effect — 

Capital or Income — Tenant for Life and Remainderman — Companies 
Act, 1880, M. 3, 4, 5. 

Where a company makes payments out of profits to shareholdei's 
and intends to make them as returns of capital, but fails lawfully to 
do so, the amounts so paid must be treated, as between tenants for 
life and remaindermen, as payments of dividend to which the tenants 
for life are entitled. 

A company purported to make payments from time to time out of 
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profits to shareholders under the Companies Act, 1880, in reduction 
of paid-up capital. For many years no special resolution was passed 
authorising this, as requii*ed by section 3 of the Act, but in 1905 a 
special resolution was passed which, besides authorising an immediate 
distribution thereunder, purported to authorise, as returns of capital 
the past payments and any future payments which the directors 
might make : — 

H^df that, upon the construction of sections 3 and 5 of the Com- 
panies Act, 1880, the resolution was void so far as it purported to 
authorise payments in reduction of paid-up capital retrospectively or 
prospectively. In re Piercy, WhitwfMm v. Piercy .... 23 

COMPANIES ACT, 1862 (25 <fc 26 Vict. c. 89)— 

8,20 231 

«. 131 66 

COMPANIES ACT, 1877 (40 ifc 41 Vid, c. 26)- 218 

COMPANIES ACT, 1880 (43 Vict, c. 19)— 

«. 3 23 

8.4 23 

8.0 23 

COMPANIES (MEMORANDUM OF ASSOCIATION) ACT, 1890 
(53 & 54 Vict, c, 26)— 
8, 1, 8uh-8, o (a), (rf) 52 

COMPANIES ACT, 1900 (63 <fe 64 Vict, c, 48)— 

8.1 227 

«. 14 . . . 346 



DEBESrVRES— Attachment of DeU—Clamishee Order— Judgment Debtor 
a Company — Appointment of Receiver for Debenture-holder — Right of 
GarnisJior or Debenture-holder to Debt — Claim of Priority for Salary 
by Secretary — ** Clerk or Servant" — Preferential Fayment8 in Bank- 
ruptcy Act, 1888, 8, 1 — Preferential Payment8 in Bankruptcy Amend- 
ment Ac^y 1897, 88. 2, 3. 

Neither a garnishee oi*der nisi nor a garnishee order absolute 
operates to transfer the garnished debt to the garnishor ; the debt 
remains the property of the judgment debtor, and the right of the 
garnishor is subject to the rights and equities existing on it when the 
garnishor obtains the order ni8i. Therefore, where a company had 
issued a debenture giving a floating security over all its property, 
the debenture-holder, who, under the powers given by his debenture, 
appointed a receiver of the company's assets some days after a judg- 
ment creditor of the company had served a garnishee order absolute 
requiring the garnishee to pay to him a debt due to the company, 
was held entitled as against the garnishor to payment of the money 
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which had been attached and which had been brought into Court by 
the garnishee to abide the trial of an interpleader issue. 

In re Combined Weighing and Advertintig Machine Co, and Norton 
V. Yate$ applied. 

Rohsmi V. Smith held inapplicable. 

Semhle, the secretary of a company may be a '* clerk or servant" 
within the meaning of section 1 of the Preferential Payments in 
Bankruptcy Act, 1888, and section 2 of the Preferential Payments 
in Bankruptcy Amendment Act, 1897. But a secretary of a company 
who is at the same time the registrar of another company, devoting 
the greater part of his time to such second company, and employing 
and paying* a clerk to do the greater part of the clerical work of the 
first company, is not entitled to the priority given by the Acts of 
1888 and 1897 in respect of unpaid salary, inasmuch as those Acts 
are intended to apply to the case of a "clerk or servant" who 
personally renders services to a bankrupt or company. Caimey and 
another v. Back 68 

jyEBESniR'ES'-Dehenture'hoJders' Action— Adminidratim of AeseU— 
— Receiver and Manager — Bankruptcy of — Trustee — Fundi in Court — 
Insufficiency of-— Right to Indemnity — Order of Payment, 

In the case of the bankruptcy of the receiver and manager of a 
company who had incurred liabilities in carrying on the business 
of the company, where the funds in Court in a debenture-holders' 
action proved to be insufficient to discharge the liabilities of the com- 
pany : — 

Held, that after taxation and payment of the costs of realisation 
of the property an inquiry should be directed whether any, and what, 
debts and liabilities had been properly incurred by the receiver which 
were still outstanding, and that the funds should be dealt with in the 
order stated by Pearson, J., in Batten v. Wedgwood Coal and Iron Co, 

Where the Court has appointed a receiver and manager who has 
incurred liabilities in the proper management of the estate, the 
Court will see that those creditors are satisfied either by the receiver 
or, in case he should be bankrupt, by payments out of the fimd in 
Court direct to the creditors. In re London United Breweries, Limited, 
Smith V. The Company 250 

Dehetiture-Twlders* Action — Receiver and Manager — Order authorising 

Money to he Raised to a Limited Amount — General Purposes of Carry- 
ing on Business — Debts and Liabilities in Excess of Limit — Right to 
Indemnity, 

Where a receiver and manager, appointed in a debenture-holders* 
action and authorised by the Court to raise by mortgage of the com- 
pany's assets a sum not exceeding a certain limit for the general 
purposes of carrying on the business, incurs expenses or liabilities 
beyond the authorised limit without applying to the Court, and 
shows that it was not practicable to apply to the Court, and that he 
had reasonable groimds for believing that he would be able to pay 
expenses justifiably incurred in carrying on the business, he will not 

M. — ^VOL. XIV. 26 
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lose his right to indemnity, but he cannot be indemnified for 
expenses incurred by way of speculation, although incurred with the 
object of increasing the value of the business. In re British Powtr 
Traction and Lighting Co,, Halifax Joint-Stock Banking Co, v. The 
Ccrmpani/ (No. 2) 149 

DEBENTURES— i)e6f?i<Mre Trust Deed—Brewery Company— Power to 
Arrange and Compi'omise Claims — Power to Invest in Licensed Pro- 
perty — PuUic-house — Refusal to renew Licence — Compensation Moneys 
— Investment, 

The debenture trust deed of a bi*ewery company contained the 
usual common form powers for the trustees to settle, adjust, refer to 
arbitration, compromise, and arrange all accounts, questions, 
claims, &c., with regard to the mortgaged premises, and also 
generally to act in relation to the mortgage premises in such manner 
as they might think expedient in the interest of the debenture stock- 
holders. It also contained a power, which was said to be a common 
form in debenture deeds of the kind in question, to invest capital 
money arising {i7iter alia) xmder the powers first mentioned in the 
purchase of new licensed premises. Renewal having been refused of 
the licence of part of the premises comprised in the trust deed under 
the power conferred on the licensing authority by the Licensing Act, 
1904, and compensation money having been paid for such refusal : — 

Eeldf that this money came to the trustees by virtue of the power 
to settle, adjust, &c., all accounts, questions, claims, &c., mentioned 
above, and that they were therefore entitled under the power of 
investment mentioned above to reinvest the money in the purchase of 
fresh licensed premises. Noakes v. Noakes ^ Co 2H 

Debenture Trust Deed — Brewery Company — Licensed Premises — Ccm^ 

peneation for Non-renewal of Licence — Investment — Purchase of other 
Licensed Premises, 

A debenture trust deed of a brewery company provided that, xmtil 
the security became enforceable, the trustees might sell and convert, 
or concur in selling and converting, the mortgaged property, and 
should hold the capital moneys arising therefrom upon trust to lay 
out the same in the purchase of other property suitable for the 
purposes of the company. 

Ck)mpensation having been paid for refusal to renew the licence of 
part of the mortgaged premises : — 

Held, that the compensation money was capital money arising tmder 
the trust deed, and might be applied in the purchase of other licensed 
premises. 

Noakes v. Noakes <t Co, followed. Dawswi v. Braime*s Tadcaster 
Breweries, Limited 254 

Deposit with Bankers — Collateral Security — Credit Exceeding Nominal 

Value — Payment off of Amount Secured — Debentures Retained by Bankers 
— Further Advance on Same Security — Fresh Issue. 

A company issued a scries of debentures, secured by a trust deed 
whereby the company charged its undei-taking and all its property. 
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including uncalled capital, with the payment of the debentures and 
interest, and such charge was to be a floating security, but the com- 
pany was not to be at liberty without the authority of an extraordinary 
resolution of the debenture-holders to ci'eate any mortgage or charge 
upon such assets ranking pari ]>a$$u with or in priority to the charge 
thereby created. Certain of the debentures were not issued to the 
public, but deposited by the company with a firm of bankers as 
collateral security for a credit with that firm. The debt secured by 
the debentures at one time amounted to more than the nominal valuo 
of the debentures, but according to the evidence then before the Court 
it had been reduced to 500/. 

Wabrixgton, J., held that, as against the holders of debentures 
of the same issue, the company had no power to charge the debentures 
in question with any further 8\im ; and he considered that even if the 
debentures had been issued to secure a current account, and the 
account had been in debit to the full nominal value of the debentures 
and had been paid ofif, any further borrowing on the security of the 
debentures would be the issuing of a fresh security. 

The company appealed. It appeared from further evidence, which 
had been filed after the hearing in the Court below, that the whole 
of the debt secured by the debentures in question had been paid 
off and that the oOOL had been advanced by the bankers for the 
purpose of keeping alive the debentures which were still in their 
possession : — 

Held, that on payment off of the amount for which the debentures 
were originally a security the debentures were just as much dead as 
if they had been actually handed back to the company, and that con- 
sequently the 500/. was not secured by such debentures. 

In re Tasker and Sons^ Limited^ Hoare v. Tasker and SonSf LimiUdf 
applied. In re Russian Petroleum and Liquid Fuel Co.^ London Invest- 
ment Trust, Limited v. Bussian l^troleum and Liquid Fuel Co, . . 318 

DlEBENrVKES—Ref/istration— Series of Debentures not ranking Pari 
Passu — Registrar's Certificate — Conclusive Evidence — ^* Filed with the 
Registrar^* — ComjKtnies Ad, 1900, s, 14. 

The certificate of the Registrar of Joint-Stock Companies of the 
registration of any mortgage or charge registered in pursuance of 
section 14 of the Companies Act, 1900, is by sub-section 6 of that 
section declared to be conclusive evidence that the requirements of 
that section as to registration have been complied with. 

Where, therefore, a certificate, given pursuant to sub-section 6 of 
section 14, stated that a series of second debentures (not secured by 
a trust deed) contained a charge to the benefit of which the debenture- 
holders of the series were — contrary to the fact, as was alleged by the 
liquidator of the company— entitled j>arj pa^sUy and also stated the 
date of the resolution creating the series, and that one of such 
debentures had been produced, and certified the amount secured by 
the series, and that all the particulars required by sub-section 4 of 
section 14 (which deals only with a series of debentures ranking pari 
passu) in relation to the series had been complied with, it was held 
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that, whether the Hegistrar had made a mistake or not, the certificate 
was conclusive as to the validity of the charge against unsecured 
creditors. 

In section 14, sub-section 1, which requires every mortgage or 
chai'ge of the kind therein mentioned to be filed with the Registrar 
for registration, the expression ** filed with the Begistrar " means 
** supplied or furnished to the Registrar for registration." In re 
Yollandf Hnsson and Birkett, Limitedy Leicester v. Yollitud, Ilttssou 
and Birkett, Limited 346 

DIRECTORS— A'3-pc/id?<wrc— Ultra Vires— Proary Papera— Stamping— 
Form of Proxy — Canvassing for Votes. 

A company may legitimately do, and pay out of its assets for, all 
such acts as are reasonably necessary for procuring its members to 
express their views upon any question affecting the management of 
the company's affairs. 

Directors of a railway company, previously to a half-yearly meeting 
of stockholders at which a discussion was about to arise on certain 
questions of policy relating to the management of the railway, on 
which there was a difference of opinion between the directors and 
certain stockholders, sent out circulars stating their case, and printed 
and stamped proxy papers with the names of three of the directors 
printed thereon, and stamped envelopes for return thereof. They 
also caused some of the officers of the company to interview certain of 
the stockholders with the view of obtaining Uieir votes in support of 
the directors' policy : — 

Held, that the directors had the right and duty of putting before 
the stockholders what they believed to be the right policy in the 
interests of the company, and after giving the necessary information 
might send out stamped proxy papers with the return postage thereof, 
and endeavour to obtain the stockholders' support, and might pay for 
the expenses so incurred out of the company's funds. 

Decision of Kay, J., in Studdert v. Grosvenor, so far as it was to the 
contrary effect, overruled. Feel v. London and North Western Eait- 
way 30 

Fees — Profits — Ilemuneration for Services Rendered — Liability to 

Account, 

Directors' fees are not profits earned by the use of qualification 
shares, but are remuneration for services rendered under contract 
between the directors and the company. Therefore, where directors 
of a company become directors of anotiier company for the benefit of 
their own company, and hold as their qualification for directorship in 
that other company shares in it which have been purchased by their 
own company, and their own company goes into liquidation, the 
liquidator cannot make them account in the winding-up for directors' 
fees received by them as directors in the other company. In re 
Dover Coalfield Extension, Limited 1^6 
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DIRECTORS— iVano^iw^ Director—nesignation of Offia-^Withdrawal 
Ittfwt Acceptance — Vacation of Office — Articles ttf Association — Con- 
struction. 

In the absence of any provision making acceptance of resignation 
necessary, a managing director vacates his office on giving notice to 
the company of his resignation ; and he cannot withdraw his resig- 
nation without the consent of the company, even if, under the articles 
of association, the vacation of office is not to take effect unless tho 
directors pass a resolution to tho effect that the director has vacate<l 
his office. Oiossoj) v. (^lossop 240 

One Limited Company Sole Director of Another — Ultra Vires. 

There is nothing in the Companies Acts which renders it ultra 
I'ires a company to have no directors, or to have another com- 
])any as its sole manager or director. In re Bulawayo Mitrket awl 
Offices Co 312 

DIRECTORS' LIABILITY ACT, 1890 (53 cfc 54 Vict. c. 64)- 

M. 3, 5 310 

GENERAL UEETTSQ-- Voting—Proxy— Blanks in ProxySuhsequenf 
Filling in— Validity—Stamp Act, 1891, s. 80. 

So long as a proxy is properly stamped at the time of execution its 
operative parts, such as the name of the proxy or the date of the 
meeting at which it is to be used, may be filled in afterwards by any 
]>erson properly authorised to do so. 

S., a shareholder in a company, on going abroad, left with P., 
another shareholder, a proxy duly stamped and executed, but with 
the date of execution and the date of the meeting at which the proxy 
was to be used, left blank. P. wrote to S. informing him that a 
requisition for a meeting had been lodged, and stating generally the 
objects of the meeting, and requesting S. to cable consent, 
which P. would take as authority to complete the proxy as 
soon as the date of the meeting had been fixed. S. cabled accord- 
ingly, and the cablegram was afterwards stamped as a letter of 
attorney. The requisition, however, was withdrawn on account 
of an informality and a subsequent one substituted, on which a 
meeting was held. P. filled in the blanks in S.'s pi*oxy and used it 
at this meeting : — 

Held, that S. intended to authorise the proxy to be filled in and 
used at the meeting intended to be called for the purposes mentioned 
in P.*s letter, whether such meeting was actually called pm-suant to 
the requisition lodged as mentioned in the letter, or to a subsequent 
requisition substituted therefor; that the case was governed by 
Ernest v. Loma Gold Mines Co,, and was not distinguishable from it 
on the groxmd that the date of the meeting was not actually fixed 
when the proxy was executed, as in that case ; and that the proxy 
was therefore valid. Sadgrore v. Dn/den 47 
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LEASE— /./cc/ice to Assign— Not to be Unreasonabit/ Withheld— Licensed 
Premises — Covenant to Reside on Premises and Personally Conduct 
Business, 

The lease of a public-house contained covenants on the part of the 
lessee to reside on the premises and personally conduct the business, 
and not to assign without the consent of the lessor unless such 
consent was unreasonably withheld. The lessee proposing to assign 
the lease to a limited company : — 

Held, that the lessor could reasonably withhold his consent, a 
limited company being unable to perform the covenant to reside on 
the premises and'peraonally conduct the business. Jenkins v. Price . 313 

MEMORANDUM OF ASSOClAnOJ^—ObJects—AJteration-^CycIing— 
Motoring — Companies [Memorandum of Association) Act, 1890, s, 1, 
suh'S. 5 (a), {d). 

A company was formed having for its object the promotion of the 
interests of cyclists : — 

Held, that a proposed alteration of the memorandum, so as to 
include in the objects the promotion of the interests of motorists, was 
not within either clause (a) or clause [d) of section 1, sub-section 5, 
of the Companies (Memorandum of Association) Act, 1890, as an 
alteration which would * * enable the company to carry on its business 
more economically or efficiently*' or **to carry on some business 
which may conveniently or advantageously be combined with the 
business of the company." In re Cyclists^ Touring Club ... 52 

NAME — Rival Company — Similarity of Name — Deception — Injunction — 
Companies Act, 1862, s, 20. 

The principles applicable in the determination of the question 
whether the name of a company is likely to deceive, having regard 
to the existence or use of another name, are closely analogous to 
those applicable in cases of the passing off of goods, when the Court 
has to detei-mine whether a trade name or description or a descrip- 
tion of a particular class of goods is likely to deceive, though it is 
possible that for certain purposes the application of the principles 
may vary. In determining whether words forming part of the 
names of two companies, and descriptive of the goods in which both 
deal, have acquired in the mind of the public a secondary or sub- 
sidiary meaning as denoting the goods of one of the companies, no 
great inference can be founded on the fact that there has been a 
connotation of the goods as being the goods of that company while 
it had a monopoly at law or in fact If a company incorporates into 
its name words descriptive of the article in which it deals, it cannot 
claim a monopoly of the use of them, and runs the risk of having 
the articles similarly described in the trade name of rival traders. 
It is because no such monopoly can be secured that a descriptive 
name may be registered. 

The plaintiff company was incorporated in 1903 to acquire and 
work an invention, patented in 1901, for the cleaning of carpets and 
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other articles by suction caused by the creation of a vacuum. The 
defendant company was incorporated in 1906 to work another and 
later invention for the same purpose, but differing in material 
particulars : — 

Heldf on the evidence, that ''vacuum cleaner *' and ''vacuum 
cleaning process ** had not acquired a secondary or subsidiary mean- 
ing as denoting the machine or process used by the plaintiff company ; 
that the name of the defendant company was not likely to deceive ; 
and that the word " new" sufficiently dLstinguished the defendant 
company from the plaintiff company. 

Aerator$f Limited v. 2'ollit followed. 

Dictum of Lord Davey in Cellular Clothing Co. v. Maxton applied. 
British Vacuum Cleaner Co, v. New Vacuum Cleaner Co, . . . 231 

NAME — Similarity of Names — Use of Own Name by Individual — Transfer 
of Name to Company — No Goodwill Transferred — Possible Confusion. 

A new company with a title of which a personal name forms part 
has not the natural right of an individual born with that name to 
trade under that name where there is a possibility of confusion with 
an old company. 

An individual, not transferring a business and goodwill, cannot 
confer upon a company a title to use his name as against persons 
liable to be damaged thereby. 

Tussaud V. Tussaud followed. Fine Cotton Spinners and Doublei*s 
Association and others v. Harwood Cash <fe Co., Limited . . . 285 

POWERS— Sa/c of Landr—No Express Power^Implied Power^Memo- 
randum of Association — Ultra Vires — Reasonably Necessary — " Inci- 
dental or Conducive^ 

A colliery company, without express power of sale in its memo- 
randum of association, may sell land from time to time and in a 
proper manner where it is reasonably necessary and has the effect 
of making the rest of the company's property more useful. 

Johns V. Balfour applied. In re Kingsbury Collieries and Moc^e^s 
Contract 212 

PROSPECTUS — Untrue Statement by Directors—CompenscUion — Contribu- 
tion — Death of Director — Actio Personalis— -Directors* Liability Act, 
1890, ««. 3, 5. 

Appeal of executors of deceased directors from decision of War- 
BINGTON, J., allowed by consent, the Court stating that it must not 
be taken that, as at present advised, they were prepared to assent to 
the whole of the decision of Warrington, J. Shepheard v. Bray . 310 

RESTRAINT OF TBADE—Contract of Service— Employment by Com- 
panies Associated in Carrying on Business— Provision for Protection of 
Associated Businesses — Validity — Reasonableness, 

Several companies were associated together for the purpose of 
carrying on similar businesses in various parts of the United ICingdom, 
and they entered into an agreement by their agent with a traveller 
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whereby he agreed to serve any of the companies as appointed, and 
also agreed not to cany on or enter the employ of any one carrying 
on similar business within the United Kingdom during a limited 
time after his leaving their employ. The traveller entered into the 
service of one of the associated companies whose business extended 
over a small area only. On leaving their employment he entered 
into the employment of other persons carrying on a similar business. 
On an application to restrain him from acting in breach of this 
agreement : — 

IIM^ that the contract must be construed as made between the 
traveller and the particular company in whose service he was ; that 
the restraint was wider than was necessary for the protection of that 
company and could not be enforced. 

Per Farwell, L. J. : An employer carrying on more than one 
business who engages an employee for one business cannot by 
covenant restrain the employee after leaving his service from com- 
peting with him in any other than the business in which the employee 
has been actually employed. Henry Leetham and Sons, Limited v. 
Johtisione-White 162 

STAMP — ** Convft/ance on Saie^^ — Oaa Company Dissolved and Eecon^ 
atitided by Statute — Property of Old Company Vested in New Com~ 
jpany — ** Vested by way or Sale" — Stamp Act, 1891, ss, 1, 6, and 
Schedide^Finance Act, 1895, «. \2— Felixstowe Gas Act, 1904, ss, 5, 
6, 7, 13, 20, 21. 

A special Act of Parliament provided that a certain gas company 
should be dissolved and re-incorporated with further powers, that all 
the property of the old company should be vested in the new com- 
pany, that the new company should assume all the liabilities of the 
old company, and that the preference and ordinary stock of the old 
company should form part of the capital of the new company, the 
holders of stock in the old company becoming holders of stock in the 
new company to a like amount : — 

Held, that the copy of the Act was chargeable, imder section 12 of 
the Finance Act, 1895, with ad valorem duty as on a conveyance on 
sale on the amount of the liabilities of the old company assumed by 
the new company, and on the value at the date of ttie passing of the 
Act of the stock of the new company issued in exchange to the 
holders of stock in the old company. 

The fact that the two companies did not co-exist at the same time 
did not prevent the duty being payable, as under the Act of Parlia- 
ment the transfer was treated as if it were a transfer from one com- 
pany to the other, and duty is payable on transfers *' by way of sale.** 
Att<ymey'Q€neral v. Felixstowe Oas Light Co 291 

** Conveyance on Sale " — Transfer of Property Situate Abroad — Instru^ 

metit Executed Abroad — Cmisideration — Issue and Delivery of Shares 
in England — ** Thing done or to be done in the United Kingdom** — 
Stamp Act, 1891, s, 14, sub-s, 4 ; «. 54. 

By an instrument in French called an '* acte d^ajtjKni," executed 
in France, an English company transferred certain property in 
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France to another Engliflh company in consideration of the allotment 
by the latter to the former of a certain number of its shares in the 
former ; — 

Heldy that the instrument related to ** property situate " and to a 
"matter or thing done or to be done" in the United Kingdom 
within the meaning of section 14, sub-section 4 of the Stamp Act, 
1891, and was a '* conveyance on sale ** within section 54 of that Act 
Inland Revenue CammtMioners v. Maple it Co, {Paris), Limited . . 302 

WlSJyiNG'VF—Contributories—Transfersto InfanU—Beal Purchasers of 
Shares — Application by Liquidator to place on, List — No Contractual 
Relation with Company — ^Laches — Delay — Companies Act , 1862, s, 131. 

A company was wound up voluntarily in 1893. In April, 1894, 
fifty shares were transferred by M. S. to L., and in May, 1894, 
twenty of these shares were transferred by L. to D., the liquidator 
sanctioning both transfers. Both L. and D. were infants at the time 
of the transfers. L. was in the emploj-ment of M. and G., stock- 
brokers, and merely signed the transfers as their nominee, they 
being the real purchasers of the shares from M. S. In or before 
1896 the liquidator became aware of D.'s infancy, and placed L. on a 
list of transferors to infants. The liquidator made no application to 
L. tiU 1905, when he applied to him for calls and was informed by 
him of his infancy in 1894. The liquidator now applied that M. 
and G. might be placed on the list of contributories in respect of the 
twenty shares transferred by Ij. to D. : — 

Hddt that, in view of the laches and delay on the part of the 
liquidator, he had no equity against L., and that as regarded M. and 
G. the case was indistinguishable from In re Great Wheal Busy 
Mining Co,, King's Case, and that they ought not to be placed on 
the list of contributories, since there was no contractual relation 
between them and the company. In re Hercules Insurance Co., Pugh 
and Sharman^s Case, and In re Imperial Mercantile Credit Association, 
Richardson^s Case, distinguished. In re National Bank of Wales, 
Massey and Giffin's Case G6 

Contributory — Transfer of Shares to Escape Liability — Out-and-tmt 

jTran^/er— Bona Fides — Equities as beiiveen Transferor and Trans- 
feree — Colourable Transfer, 

Where a shareholder in a company transfers his shares to another 
person so as to avoid liability in the winding-up of the company, the 
Court will consider the equities between the parties and whether 
under all the circumstances the transaction was bond fide. If the 
transaction is not bonti fide, but colourable, the Court will place the 
transferor on the list of contributories. In re Discoverers Finance 
Corporation, Limited, Cooper''s Case 333 

Fixtures — Hire-purchase Agreement — Subsequent Equitable Mortgage 

— Priority, 

Machinery obtained by a com puny under a hire-purchase agree- 
ment was fixed to its business premises. Subsequently the company 
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gave to a bank an equitable mortgage of its premises by deposit of 
deeds accompanied by written memoranda of charge, llie l^nk had 
no notice of the hire-purchase agreement. On default in payment 
by the company under the hire-purchase agreement the vendor of 
the machinery gave notice demanding the return of the machinery. 
A winding-up order was made against the company, and money was 
still owing to the bank under its memoranda of charge : — 

Heldj that the bank, being an equitable mortgagee, took subject 
• to the hire-purchase agreement, that the hire-purchase agreement 
created an equitable interest by which a subsequent purchaser who 
had not the legal estate was bound, and that the interest of the bank 
under its mortgage was postponed to the interest of the vendors of 
the machinery under the hire-purchase agreement. 

Gough V. Wood & Co,y Hohaon v. Oorringef and Reynolds v. Aehhy, 
distinguished. In re Samuel AUen and Sons, Limittd . . . 144 

WINDING-UP — Voluntary Liijuidafiou — Shares Issued for Considera- 
tion other than Cash — Duty tn Stamjt aud File Contract — Compaities 
Act, 1900, s, 7. 

It is the duty of the liquidator of a company which is being 
wound up voluntarily to stamp and file axij unfiled contract con- 
stituting the title of an allottee to any shares which were allotted for 
a consideration other than cash, and to pay for such stamping and 
filing out of the assets of the company. In re X Company , Limited . 227 
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